WCA ASSESSMENT
PRELIMINARY RECOMMENDATIONS

OCTOBER 25, 2006

|. BACKGROUND/INTRODUCTION

A. 2001-2003 Minnesota Wetland Report

Every two or three years, the Board of Water and Soil Resources (BWSR) produces the Minnesota
Wetland Report to provide data on the Satus of implementation of state laws and programs reating
to wetlands. These reports include information on the quantity, quality, acreage, type, and public
vaue of wetlandsin the Sate.

The 2001 —2003 Minnesota Wetland Report was approved by the Board at its August 2005 meeting
andit:

?? Includes data from multiple state and federd wetland programs, including those of: BWSR,
DNR, PCA, MnDOT, U.S. Fish and Wildlife Service, U.S. Army Corps of Engineers,
U.S.D.A. Natura Resources Conservation Service, and U.S.D.A. Farm Services Agency

?? Does not make policy recommendations

?? Can be used to identify trendsin program accomplishments

Key data reported to BWSR from Wetland Conservation Act (WCA) loca government units
(LGU's) isshown in the table below.

REPORTED WETLANDS AVOIDED, MITIGATED, RESTORED, & IMPACTED FROM WCA REGULATION 2001-2003 |

WCA Activity 2001 | 2002 | 2003 | Totals

Number of Landowner Contacts to LGUs 17,086 18,507 17,561 53,145
Avoided/Minimized (in acres) 3,943 3,052 3,150 10,145
Impacted (in acres) (273) (330) (383) (986)
Replacement (in acres) 535 347 584* 1,4661
Exempt (in acres) (610) (619) (479) (1,708)
Impact + Exempt (883) (949) (862) (2,694)
Impact + Exempt — Replacement = Net Loss (348) (602) (417) (1,367)

This table shows that WCA results in anet gain when evauating regulated impacts and required
replacement. However, including the effect of the exemptions turns the result from anet ganto a
net |oss under the program. It was this data that that led Governor Pawlenty to direct the Clean
Water Cabinet undertake the WCA Assessment.

The recommendations shown in this WCA Assessment Preliminary Recommendations document
represent recommendations of the BWSR Wetland Committee which are based on issuesidentified
by the WCA Assessment Stakeholder Advisory Committee. This document does not represent the
consensus of the WCA Assessment Stakeholders Advisory Committee.
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B. September 7, 2005 L etter from Governor Pawlenty to the Clean Water Cabinet

In aletter to the Clean Water Cabinet (commissioners of the PCA, DNR, MDH, MDA, and the
Executive Director of BWSR), Governor Pawlenty directed the Cabinet to assess the WCA to
identify and discuss options to do more to limit the loss of wetlands through the regulatory process
and to more closdly dign with the principle of no net loss

C. Assessment Areas

1. Improve accounting and reporting

The Comprehensve Wetland Assessment, Monitoring and Mapping Strategy (CWAMMS) will
provide an improved assessment of the status and trends of wetlands in Minnesota. This Strategy
will be partidly implemented by June 2006. An interim accounting system is being developed to
asess data collected by agenciesto provide an improved picture of wetland gains and losses
through current regulatory and nonregulatory programs. In addition, improvements will be
developed to reporting and data acquisition efforts under state wetland programs.

2. Do moreto limit the loss of wetlands
The current statutory and rule framework regarding the WCA exemptions and replacement ratios
will be reviewed to identify opportunities to reduce wetland losses.

3. Streamline regulatory efforts

The BWSR will seek amemorandum of understanding with the U.S. Army Corps of Engineersto
edtablish programmatic changes, both state and federd, that will increase efficiencies and improve
the environmental benefits of wetland regulatory programs. Current WCA procedures will be
examined to identify opportunities to reduce the adminidtrative burden of the WCA without
compromising wetland protections

D. Assessment Process and Timdine

1. Process.

BWSR through its Wetland Committee, in coordination with the CWC, isleading the assessment
process. A stakeholder group has been meeting since February 2006 to provide input and work
towards a consensus and/or identify options prior to the 2007 Legidative Sesson. The Wetland
Committee reviews the issues and options to develop a recommendation. These recommendations
will be discussed at the Wetland Roundtable scheduled for November 14-15 in St. Cloud.

The BWSR Wetland Committee consgts of the following BWSR Board members:

LuAnn Tolliver, Watershed Didrict (Chair)
Kay Cook, Watershed District

Gene Tiedemann, Watershed Didtrict
Brian Kletscher, County Commissoner
Brian Napstad, County Commissioner
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Bob Burandt, Soil and Water Conservation District

Paul Brutlag, Citizen
Lisa Thorvig, Pollution Control Agency

Wayne Edgerton, Department of Natural Resources

Joe Martin, Department of Agriculture

The Stakeholder organizations that have been participating in the WCA Assessment are shown

beow.

Agriculture
1. Minnesota Agri- Growth Council

2. Minnesota Corn Growers Association

3. Minnesota Farm Bureau

4, Minnesota Farmers Union

5. Minnesota Soybean Growers Association
6. Minnesota Wheat Growers Association

Business

7. Builders Association of Minnesota

8. Builders Association of the Twin Cities

9. Minnesota Association of Redltors

10. Minnesota Chamber of Commerce

11. Minnesota Forest Industries

12. Utilities

13. Mining Industry Association of Minnesota
14. Aggregate Ready-Mix Association of
Minnesota

Environment/Conservation

15. Audubon Minnesota

16. 1zaak Walton League of America-
Minnesota Divison

17. Mn Center for Environmental Advocacy
18. Minnesota Conservation Federation
19. Minnesota Fish and Wildlife Legidative
Alliance

20. Minnesota Outdoor Heritage Alliance
21. Minnesota Waters

22. SerraClub - North Start Chapter

Locd Government

23. Asociation of Minnesota Counties

24. League of Minnesota Cities

25. Metropolitan Inter- County Association
26. Minnesota Association of County Officers
27. Minnesota Association of Soil and Water
Conservation Didtricts

28. Minnesota Association of Townships

29. Minnesota Association of Watershed
Didrricts

30. Minnesota County Engineers Association
31. Minnesota Rural Counties Caucus

32. Minnesota Association of County
Panning and Zoning Adminigtrators

Others

33. Minnesota Viewers Association
34. Wetland Professionas Association
35. Wetland Bankers

Federd Government

36. Army Corps of Engineers

37. Fish and Wildlife Service

38. Natural Resources Conservation Service

Sate Government

39. Board of Water and Soil Resources
40. Department of Agriculture

41. Department of Natural Resources
42. Department of Transportation

43. Pollution Control Agency
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2 Timdine
February — December 2006:  Work with the BWSR Wetland Committee and stakeholder
committee to assess WCA and identify issues

November 2006 Wetland Roundtable
December 2006 Report Presented to Governor

I1. WETLAND REPORTING AND ACCOUNTING

A. Mn Comprehensve Wetland Assessment, Monitoring, and Mapping Strateqy (CWAMMYS).

Executive Summary from Strategy Report

Existing efforts to comprehensively assess wetland status and trends in Minnesota are inadequate.
Data collected on proposed wetland loss and compensatory mitigation by state and federa wetland
regulatory programs lacks coordination, may not reflect actua (versus permitted) activities and does
not adequately account for exempt and illegd wetland loss. Data collected by government agencies
and non-governmenta conservation organizations on voluntary wetland restorations is inconsstent
and incomplete. Nationa wetland and land use monitoring efforts by the U.S. Fish and Wildlife
Service (US FWS) and the Natural Resources Conservation Service do not sample intensively
enough in Minnesota to draw accurate conclusions on the state’ s wetland status and trends.

Even less comprehensve data are available concerning the status and trends in wetland quality
acrossthe state. Essentidly al that is known about Minnesota wetland quality comes from
anecdotal observations of impaired wetlands, experience with afew loca projectsto improve or
restore wetland habitat, data collected for local comprehensive wetland management plans, and
limited data from initid efforts to develop field methods of wetland quality assessment.

To address these deficiencies, a group of state and federa agencies collaborated to develop a
Minnesota Comprehensve Wetland Assessment Monitoring and Mapping strategy (CWAMMYS).
The primary agency participants were: the Minnesota Board of Water and Soil Resources (BWSR),
the Minnesota Department of Naturd Resources (DNR), the Minnesota Department of Agriculture
(MDA), the Minnesota Pollution Control Agency (PCA) and the US FWS.

The overdl god of the CWAMMS isto develop abroadly understood, scientifically sound strategy
for monitoring and assessing status and trends in wetland quantity and quality statewide. Under this
god there are five Strategic objectives:

1. Establish accurate baseline data on wetland quantity and quality by wetland class (type)
satewide and in each of four geographic regions: the Prairie Parkland, Eastern Broadleaf
Forest, the Laurentian Mixed Forest, and the Paleozoic Plateaul.

2. Accuratdy assess future changes (trends) in wetland quantity and qudity by wetland classin
the four geographic regions listed in objective 1 and statewide.
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3. Associate changesin wetland quantity and quality with causa mechanisms such as urban
and rurd development, agricultural and Slviculturd activities, trangportation, mining,
natura factors, conservation programs and other activities.

4. Provide statewide reports of status and trends in Minnesota wetland quantity every three
years beginning in 2009 and provide Smilar status and trend reports on wetland quality
every two to three yearsin select regions beginning in 2009. The different reporting times
reflect the differences in collecting and andyzing data for wetland quantity versus wetland
quaity. These reportswill be used to assess the effectiveness of wetland regulatory and
nonregulatory programs and will provide a sound basis for future state wetland policy and
management decisions.

5. Contribute to the long-term understanding of Minnesota s wetland hedth (functions),
distribution, structure and processes.

To assess status and trends in wetland quantity, three separate but complementary approaches are
recommended:

?? Deveop and implement an integrated, geo-referenced online database for tracking wetland
permitting and conservation program activities.

?? Update the Nationd Wetland Inventory (NWI) in Minnesotaon aregular bass.

?? Initiate a satewide, random sample survey using remote sensing data to track wetland gain
and loss.

Wetland qudity assessment will be conducted at three scales: landscape, quditative fied
obsarvationd, and intensve sampling in individua wetland basins. Updated wetland polygonsin
the primary sample plots will be used as a sample frame to randomly sdlect wetlands to be sampled
to assess wetland qudity.

Data from the various assessment gpproaches will be integrated and managed through severa

related geo-referenced databases maintained by participating agencies and partners. Collectively,
these geo-databases will be accessible through a single wetlands data warehouse that can be queried
by each partner agency and other users as appropriate.

The CWAMMS will be implemented through the collaborative efforts of locad governments, state
and federa agencies and non-governmenta organizations.

Specific roles and respongbilities have been identified.

Partid funding for implementing the CWAMMS has been received from the US EPA (for three
years) and through a sate legidative appropriation to the DNR. The BWSR previoudy received a
separate grant from the US EPA to plan theinitid module of an integrated online permit and
wetland accounting system. US EPA funds will aso enable the PCA to conduct pilot tests of
wetland quality assessments. Initid stages of implementing the CWAMMSwill begin in early
2006.
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B. Improve Wetland Reporting and Accounting - WCA Loca Government Unit Reporting

In April 2006, the BWSR Wetland Committee reviewed and recommended approval of the following
to address wetland reporting and accounting i Ssues.

This change can be implemented by devel oping guidance and making reporting to BWSR a
requirement of being an LGU.

1. Background - Current WCA Reporting System

The only reporting information that BWSR requires for the WCA are from the loca government
units (LGU) that BWSR provides grant funds (counties). Cities, townships, watershed digtricts, and
watershed management organizations are not required to report WCA activitiesto BWSR.

However, the non-county WCA LGU’s are encouraged to provide their data to their county to be
included in the county report.

The report is accomplished viathe WCA reporting module within the eLINK software online
reporting system. The system currently collects the following data:

Number of landowner contacts during the year

Landowner contacts that resulted in wetlands being avoided

Wetland acres that were avoided completely

Landowner contacts that resulted in wetland impacts being minimized

Wetland acres for which impacts were minimized

Number of exemption determinations approved by LGU(s)

Wetland acres impacted via exemptions

Number of forma no-loss determinations approved by LGU(S)

Number of cdlsthat required no further action

10. Number of Wetland Banking plan gpplications reviewed

11. Number of wetland banking-ste monitoring assessments completed

12. Number of replacement plans reviewed

13. Number of acres drained/filled under WCA replacement plans

14. Number of acres replaced viaWCA replacement plans

15. For dl actud projects initiated during the reporting year, report the number of WCA projects
in your county/LGU in each of the following categories:
<0.2 acres; 0.2-0.5 acres; 0.51-1.0 acres; 1.1-3.0 acres; and >3.0 acres

16. From the projects reported in item #15 please report the percentage of those projects for
each of the wetland types listed below:
1;1L;2; 3, 4,5, 6; 7,8, and R.

17. Which wetland type generated your biggest workloads?

18. How many TEP determinations were required?

19. How many non-TEP field checks of wetland delinestion were conducted?

20. How many cease Cease-and-Desist Orders were issued by DNR to enforce WCA?

21. How many Cease-and-Desist Orders were issued by LGU’sto enforce locd wetland

ordinances?

WoNo~WNE
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22. How many Restoration Orders were issued?
23. How many staff days were spent attending WCA training/information sessons?

2. Background - WCA LGU Survey

As part of the WCA Assessment a survey of WCA LGU’ s was undertaken, this survey asked the
LGU gff to provide their comments and suggestions on improving the wetland reporting and
accounting system. Most of these comments have focused on WCA reporting. The suggestions and
comments have been grouped into three categories.

?? Electronic/Online Reporting;
?? Exemptions; and
?? Datalssues

Significant comments and suggestions within these groupings are listed below.

Electronic/Online Reporting

= «Develop an online system of applications and exemptions, project oriented

& #Develop a standard spreadsheet that LGU’ s can use to track activity throughout the year that
can be downloaded to BWSR for annua reporting purposes

&5 #4nclude reporting of conservation easementsin eLINK

& =Modify the WCA module to dlow printing of databy LGU’s

zs#4nclude a GIS or mapping system to record wetland determinations, dl mitigation and
delineation deata

= «Have aweb-based system where LGU’ s would enter permit information each time anotice
of decidon is sent out

Exemptions
&5 #Record exemptions to the parcel the exemption was used on
&5 zRequire an gpplication for exemptions
& Require reporting the numbers and acres of each exemption

Data Issues

s eDevelop atracking mechanism for CRP that is converted to agriculture and thet is left idle
after the contract is not renewed, this would have to come from NRCS

& z4mprove the guidance to LGU'’ s to improve the consistency and accuracy of reporting

& #Have county’s report acres restored/created under all programs (federa and state)

& =Simplify WCA, contains so much information that few people redly undergand it

&5 eCurrent report system is inadequate and it provides speculative data, the system needsto
measure more than wetland loss or gain in acres, should advance to address wetland
function, the data collected should be changed accordingly

= «Reporting systems at the federa, state and loca systems needs to be seamless

& 2The NWI should be updated

&5=S0me impacts to wetlands are not currently reported — encroachment, fragmentation, long-
term deterioration — we need to account for these “impacts’

& edmpactsrestorations could be reported by subwatershed to better gauge their impact
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z# GU's should get “credit” for the work they do that does not only involve dirt moving.

zseApplications for Withdrawa of Wetland Credits should be submitted before any impacts
occur

= A\Wetland banks should annualy report to their LGU’ s on credits sold

3. Option for Improvements

In response to these comments as well as to address the needs for improved dataa WCA/Public
Water Program (PWP) Workgroup has been established to review the current syslem of WCA
reporting by LGU’ s and reporting that occurs under the Department of Natural Resources Public
Waters Work Permit Program. Changes to the reporting system should address the following:

?? Improve the accuracy, consistency and completeness of data
?? Be necessary to measure the effectiveness of Program implementation
?? The vaue of the data be commensurate with the effort to collect and report it

The Workgroup will be charged with examining and making recommendations on the manner or
system used to collect and manage data and the specific data el ements to be collected and managed.
The Workgroup will dso discuss how it will engage the WCA Assessment Stakeholder Advisory
Committee in its work. The Workgroup should consst of LGU, BWSR, DNR, U.S. Army Corps of
Engineers, and NRCS g&ff. Thisreview should be begun immediatdly and completed concurrently
with the Assessment.

4. Wetland Reporting Work Group

The Wetland Reporting Work Group has met once and begun to devel op improvements to the WCA
reporting system. An initial proposed new ligt of datafor LGU'’ s to report to BWSR is shown

below. Future meetings of the Work Group will focus on refining thislist of data, aswell as
addressing how this datawill be submitted and used by BWSR.

DRAFT - Wetland Conservation Act Reporting Form - DRAFT
Implementation Activities Information

For Cdendar Year

1. Number of replacement plans reviewed that included replacing impacts by the following
methods:
Wetland Banking Onsite Replacement
Combination of Wetland Banking and Onsite Replacement
2. Number of replacement plans approved?
3. Number of replacement plans approved by activity category.

Drainage Agriculture Commercid Devedopment
Resdentid Development Individua Property Improvement
Other (Specify )

4. Acres of wetland drained or filled.
5. Acres of wetland excavated with replacement being required
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6. Acres of wetland excavated without replacement being required
7. Acres of replacement credit approved in the following categories

A. Hydrologic and vegetative restoration of completely drained wetland

B. Hydrologic restoration of partidly drained wetland

C. Vegetative restoration of farmed wetlands with hydrology till intact

D. Presarvation of wetlands restored under conservation easements and legdly digible to be
drained

E. Vegeative restoration of wetlands dominated by invasive/exotic species

F. Esablish upland buffer areas

G. Preservation of wetlands having exceptional natural resource values

H. Creation of wetland on uplands

l.

Water quaity trestment areas/stormwater ponds

8. Number of exemption determinations gpproved by the LGU, acres of conversion to non wetland,
acres of permanent adverse impact, and acres of increased wetland area for each of the exemption
categories

Number of Acresof Acresof Acresof
Exemption Conversonto | Permanent Increased
Determinations | Nonwetland Adverse Impact | Wetland Area

1. Agriculturd
Adtivities

2. Drainage

3. Federd
Approvas

4. Wetland
Restoration

5. Incidentd
Wetlands

6. Utilities;
Public Works

7. Forestry

8. Approved
Deve opment

9. De Minimus

10. Wildlife
Habitat

9. Number of no loss determinations approved by the LGU, acres of conversion to non wetland,
and acres of permanent adverse impact for each of the no-loss categories.
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Number of No Acresof Acresof
Loss Converson to Permanent
Determinations Nonwetland Adverse Impact

A. Work did not impact a
wetland

B. Excavation limited to debris

C. Temporary or seasond water
management

D. Surface impoundment for
waste materias or water
trestment

E. Conducted as part of a
replacement or banking plan

F. Excavation in a ssormwater
pond or removal of
contaminated substrate

G. Impact rectification activity

10. Number of cease and desst orders issued by law enforcement category.

DNR Conservation Officer
County Sheriff
Municipa Law Enforcement

11. Number of restoration orders issued.
12. Number of wetland boundary determinations made.
13. Number of replacement wetland monitoring reports received.

[1l. ALTERNATIVESTO THE EXEMPTIONS

On July 26, 2006, the BWSR Wetland Committee reviewed and recommended approval of changes
to the WCA exemptions as shown by strikeedt and underline. Key considerations of Wetland
Committee in reviewing the Stakeholder exemption discussion points were:

1. Address the Governor’ s request to “ more closely align with the principle of no net loss”
2. Maintain the “ integrity” of the exemptions
3. Update and simplify

A. Wetland Restoration/Wildlife Habitat Exemptions

The BWSR Wetland Committee is recommending amending the Wildlife Habitat Exemption to
condition its use on “ the primary purpose of improving wildlife habitat” .

10
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This recommended change can be implemented via rule.

Mn Rule 8420.0122, subpart 4. Wetland restoration. A replacement plan for wetlandsis not
required for activitiesin awetland restored for conservation purposes under a contract or easement
providing the landowner with the right to drain the restored wetland.

The landowner must provide a contract or easement conveyance or affidavit demongtrating that
the landowner or a predecessor restored the wetland for conservation purposes but retained the right
to subsequently drain the restored wetland.

Mn Rule 8420.0122, subpart 10. Wildlife habitat. A replacement plan for wetlandsis not required
for:

A. excavation or the associated deposition of spoil within awetland for awildlife habitat
improvement project, if:

(1) the area of deposgition, and excavation if within the permanently and semipermanently flooded
areas of type 3, 4, or 5 wetlands, does not exceed five percent of the wetland area or one-hdf acre,
whichever isless, and the spoail is stabilized and permanently seeded with native, noninvasive
speciesto prevent erosion;

(2) the project does not have an adverse impact on any species designated as endangered or
threstened under state or federd law; and

(3) the project will provide wildlife habitat improvement as certified by the soil and water
conservation digtrict or technica evauation pand using the "Wildlife Habitat Improvementsin
Wetlands: Guidance for Soil and Water Conservetion Didricts and Loca Government Unitsin
Certifying and Approving Wetland Conservation Act Exemption Proposas, Minnesota Interagency
Wetlands Group, December 2000" or similar criteria approved by the board; or

B. duck blinds.

This exemption is for projects that have the primary purpose of improving wildlife habitat.

B. Federd Approvals

The BWSR Wetland Committee is recommending deleting the existing Federal Approvals exemption
and replacing it with a waiver, which is shown at the end of the Alternatives to the Exemptions
section of this document. However, the recommendation is for the federal approvals section of the
waiver to only correspond to B of the current exemption.

This recommended change can only be implemented by statute.

11
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C. Utilities/Public Works

The BWSR Wetland Committee is recommending adding a definition of public worksto the Rule and
repealing the existing exemption and replacing it with a consolidated and simplified exemption, as
shown below.

This recommended change can only be implemented by statute.

Public works means works, such as water supply sysems, wastewater trestment facilities,
congtructed for public use especialy when financed and owned by the government.

Proposal to consolidate and simplify the utilities/public wor ks exemption.

Mn Rule 8420.0122, subpart 6. Utilities, Public Works. A replacement plan for wetlandsis not
required for:

A) new placement or maintenance, repair, enhancement or replacement of existing utility or utility-
type, sarvice, induding pipdines, if:

1. thedirect and indirect impacts of the proposed project have been avoided and minimized to
the extent possible; and
2. theproposed project sgnificantly modifies or dters less than one-hdf acre of wetlands;

B) activities associated with operation, routine maintenance or emergency repair of exising utilities
and public work gructures, including pipelines, provided the activities do not result in additiond
wetland intruson, or additiona draining or filling of awetland ether wholly or patidly; or

12
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1. repar and updating of exising individua sewage treatment systems necessary to comply
with locd, gate and federd regulations.

For maintenance, repair and replacement, the locad government unit may issue a seasond or
annua exemption cettification or the utility may proceed without locad government unit
cetificaion if it is carrying out the work according to approved best management practices.
Work of an emergency nature may proceed as necessary and any drain or fill activities shall
be addressed with the local governmentd unit after the emergency work has been completed.

13
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D. Deminimus

The BWSR Wetland Committee is recommending eliminating the de minimus exemption within the
Shoreland Wetland Protection Zone and reducing the allowable amount of the exemption by 50%.

These recommended changes can only be implemented by statute.
Mn Rule 8420.0122, subpart 9. De minimis.

A. Except as provided initems B and C, areplacement plan for wetlands is not required for
draining, excavating, or filling the following amounts of wetlands as part of a project:

(1) 16;000 5,000 square feet of type 1, 2, 6, or 7 wetland, excluding white cedar and tamarack
wetlands, outside of the shoreland wetland protection zone and that are not fringe areas of type 3, 4,
or 5 wetlandsin a greater than 80 percent areg;

(2) 5;000 2,500 sguare feet of type 1, 2, 6, or 7 wetland, excluding white cedar and tamarack
wetlands, outside of the shoreland wetland protection zone and that are not fringe areas of type 3, 4,
or 5 wetlands in a 50 to 80 percent area; or

(3) 2000 1,000 square feet of type 1, 2, or 6 wetland, outside of the shoreland wetland
protection zone and that are not fringe areas of type 3, 4, or 5 wetlands in aless than 50 percent

area;.

(4) 400 square feet of wetland types not listed in subitems (1) to (3) outside of shoreland
wetland protection zonesin al counties-or

B. Theamountslisted initem A may not be combined on a project.

C. Thisexemption no longer gppliesto alandowner's portion of a wetland when the proposed
project impact area and the cumulative area of the landowner's portion drained, excavated, or filled
snce January 1, 1992, isthe greater of:

(1) the applicable arealiged in item A, if the landowner owns the entire wetland;
(2) five percent of the landowner's portion of the wetland; or

(3) 400 square feset.

14
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D. Thisexemption may not be combined with another exemption on a project.

E. For purposes of this subpart, for wetlands greater than 40 acres, the wetland type may be
determined to be the wetland type with the degpest water regime within the wetland and within 300
feet of the impact.

E. Incidenta Wetlands

The BWSR Wetland Committee is recommending no changes to the Incidental Wetlands Exemption.

Mn Rule 8420.0122, subpart 5. Incidental wetlands. A replacement plan for wetlands is not
required for activities in wetland areas crested solely as aresult of:

A. beaver dam congtruction;
B. blockage of culverts through roadways maintained by a public or private entity;

C. actions by public or private entities that were taken for a purpose other than cresting the
wetland; or

D. any combination of items A to C.

Wetland areas created by beaver activities may be drained by removing those materias placed by
beaver. Drainageis permitted by removing or moving materids blocking ingtaled roadway
culverts and related drainage structures. Additional excavation or removal of other materialsis not
permitted unless it can be shown by aerid photographs that the proposed activity will not drain or
fill wetland that was there before the beaver dam was built or before the culvert became plugged.

Wetland areas may be drained, excavated, or filled if the landowner can show that the wetland
was created solely by actions, the purpose of which was not to create the wetland.

Impoundments or excavations constructed in nonwetlands soldly for the purpose of effluent
treatment, storm water retention, soil and water conservation practices, and water quality
improvements, and not as part of awetland replacement process that may, over time, take on
wetland characteritics, are also exempt.

F. Approved Deve opment

The Wetland Committee is recommending repeal of the Approved Devel opment Exemption.

This recommended change can only be implemented by statute.

15
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G. Forestry

The BWSR Wetland Committee is recommending no specific change to the Forestry Exemption, but
is recommending to eliminate the requirement that replacement is only required ten years after the
drain, fill or excavation impact is undertaken in compliance with one of the exemptions. This
change would require replacement if the primary purpose of a forest road changes to a non-forest
management purpose.

Mn Rule 8420.0122, subpart 7. Forestry. A replacement plan for wetlandsis not required for:

A. temporarily crossng or entering awetland to perform slviculturd activities, induding
timber harvest as part of aforest management activity, so long asthe activity limits the impact on
the hydrologic and biologic characteristics of the wetland; the activity does not result in the
congruction of dikes, drainage ditches, tile lines, or buildings, and the timber harvesting and other
slviculturd practices do not result in the drainage of the wetland or public waters, or

B. permanent access for forest roads across wetlands so long as the activity limits the impact on
the hydrologic and biologic characteristics of the wetland; the congtruction activities do not result in
the access becoming a dike, drainage ditch, or tileline; filling is avoided wherever possble; and
there is no drainage of the wetland or public waters.

This exemption is for roads constructed for the primary purpose of providing access for the
conduct of Slviculturd activities.

16
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H. Agriculturd Activities

The BWSR Wetland Committee is recommending deleting most of the existing Agricultural

Activities exemption and replacing it with a waiver, which is at the end of the Alter natives to the
Exemptions section of this document. Thiswaiver will be separate from the exemption section of the
statute and rule. In addition, this proposal also simplifies the exemption, and eliminates current
provisions that allow wetland impacts without Svampbuster coverage.

These recommended changes can only be implemented by statute.

Statute changes that would be madein conjunction with the recommended waiver:

103G.2241 Exemptions.
Subdlwson L Agrlcultural actlvmes (a) A replacement plan for wetlendS|s not requwed for:

2} activitiesin awetland that is or has been enrolled in the federd conservation reserve program
under United States Code, title 16, section 3831, that:

(i) was planted with annually seeded crops, was in a crop rotation seeding, or was required to be set
aside to receive price support or payment under United States Code, title 7, sections 1421 to 1469,
in 9x of the last ten years prior to being enralled in the program; and

(i) has not been restored with assstance from a public or private wetland restoration program,;

17



WCA Assessment — Preliminary Recommendations, October 25, 2006

|. Drainage

The BWSR Wetland Committee is recommending repealing subpart E asit is obsolete.
This recommended change can only be implemented by statute.

Mn Rule 8420.0122, subpart 2. Drainage.

A. For the purposes of this subpart, "public drainage system™ means a drainage system as
defined in Minnesota Statutes, section 103E.005, subdivison 12, and any ditch or tile lawfully
connected to the drainage system.

B. A replacement planis not required for draining of type 1 wetlands, or up to five acres of type
2 or type 6 wetlands, in an unincorporated area on land that has been assessed drainage benefits for
apublic drainage system, provided that:

(1) during the 20-year period that ended January 1, 1992:
(a) there was an expenditure made from the drainage system account for the public drainage
system;
(b) the public drainage system was repaired or maintained as approved by the drainage
authority; or

(©) no repair or maintenance of the public drainage system was required under Minnesota
Statutes, section 103E.705, subdivison 1, as determined by the public drainage authority; and
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(2) the wetlands are not drained for conversion to:
(a) platted lots,
(b) planned unit, commercid, or industrid developments; or
(c) any development with more than one residentia unit per 40 acres.

If wetlands drained under thisitem are converted to uses prohibited under subitem (2) during the
tenyear period following drainage, the wetlands must be replaced under Minnesota Statutes,
section 103G.222.

C. A replacement plan is not required for draining, excavating, or filling of wetlands, except for
draining types 3, 4, and 5 wetlands that have been in existence for more than 25 years, resulting
from maintenance and repair of existing public drainage systems conducted or authorized by a
public drainage authority pursuant to Minnesota Statutes, chapter 103E.

D. A replacement plan is not required for draining, excavating, or filling of wetlands, except for
draining wetlands that have been in existence for more than 25 years, resulting from maintenance
and repair of exiging drainage systems other than public drainage systems.

For items C and D, the landowner must provide documentation that the wetlands which will be
partidly or completely drained by the maintenance have not existed for more than 25 years.
Documentation may include, but is not limited to: aerid photographs, climatologica records, soil
borings, vegetative andyss, devation surveys, or swvorn affidavits.

E. E. The public drainage authority may, as part of the repair, ingal control structures, redign
the ditch, congtruct dikes dong the ditch, or make other modifications as necessary to prevent
drainage of the wetland.
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G. F. Wetlands and public waters of dl typesthat could be drained as a part of a public drainage
repair project are eigible for the permanent wetlands preserve program established under
Minnesota Statutes, section 103F.516. The board shal give priority to acquisition of easementson
types 3, 4, and 5 wetlands that have been in existence for more than 25 years on public drainage
systems and other wetlands that have the grestest risk of drainage from a public drainage repair
project.

J. Overdl/Generd

1. Ovadl/Genard: Require LGU interaction for al exemptions

The BWSR Wetland Committee recommends no change, unless and until a study, as proposed in #2,
is undertaken that documents the need for changing the application of the exemptions.

Options.

1. No change. Leave the exemption process unchanged, in that alandowner proposing an
activity under an exemption can choose to contact the LGU for determination of whether or
not the activity is exempt.

2. Conduct audit or sudy to estimate total wetland impacts resulting from exemptions. This
estimate would be used to pursue public funding to restore wetlands to compensate for these

impacts.

3. Landowner notifiesLGU. Landowners would be required to notify the LGU prior to
implementing an activity under an exemption. The natification would describe the activity,
the exemption being claimed, the wetland type, and an estimate of the wetland area

impacted.

4. LGU’srequired to issue exemption determinations. Landowners would be required to notify
the LGU prior to implementing an activity under an exemption. The notification would
describe the activity, the exemption being claimed, the wetland type, and an estimate of the
wetland areaimpacted. Within X days the LGU would be required to issue an exemption
determination, or deny application of an exemption and direct the landowner to pursue
another regulatory process.

5. Require sequencing for dl exemptions. Landowners would be required to notify the LGU
prior to implementing an activity under an exemption. The notification would describe the
activity, the exemption being claimed, the wetland type, how sequencing (avoidance and
minimization) has been applied to the project, and an estimate of the wetland areaimpacted.
Within X days the LGU would be required to (1) issue or an exemption determination,
including approva of sequencing, or (2) rgect the sequencing, or (3) deny application of the
exemption and direct the landowner to pursue another regulatory process.
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6. Reped Exemptions. Require the development of a replacement plan for dl wetland impacts.

7. Applicaion. In addition to the above options, these could be applied to some or dl of the
exemptions.

2. Scope of Exemption Standards

The BWSR Wetland Committee is recommending the Scope of Exemption Standards (Mn Rule
8420.0115) be amended to: (1) add the requirement to comply with avoidance and minimization
provisions of the Rule when conducting an activity under an exemption; and (2) to eliminate the
requirement that replacement is only required ten years after the drain, fill or excavation impact is
undertaken in compliance with one of the exemptions. This change would require replacement if the
primary purpose of the area affected by the exemption changes to a non-exempt purpose.

The recommended changes can only be implemented as follows: (1) by rule and (2) by statute.
8420.0115 Scope of Exemption Standards

Persons proposing to conduct an exempt activity are encouraged to contact the local
government unit or the loca government units designee for advice on determining whether a
proposed project is digible for man exemption and to evauate dterndives to avoid or minimize
wetland impacts.

An activity is exempt if it qudifies for any one of the exemptions, even though it may be
indicated as not exempt under another exemption.

These exemptions do not gpply to cacareous fens as identified by the commissioner.

No exemptions apply to wetlands that have been previoudly restored or created as aresult of
an gpproved replacement plan. All such wetlands are subject to replacement on subsequent
drainage, excavation, or filling.

Wetlands may not be partialy drained, excavated, or filled in order to claim an exemption or
no-loss determination on the remainder. Therefore, no exemptions or No-10ss determinations cam be
applied to the remaining wetland that would not have been applicable before the impact.
Exemptions may not be combined on awetland that isimpacted by a project.
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Present and future owners of wetlands drained or filled without replacement under an
exemption in part 8420.0122;-subparts-1-and-2-Hem-B; can make no use of the wetland area after it
is drained, excavated, or filled, etherthan-as-agrieditura-tand except as provided in agriculturd
activities, drainage and forestry exemptions, fertenyears-after-the draining-excavation-orfilling;
unlessit isfirst replaced under the requirements of Minnesota Statutes, section 103G.222. Also, for
ten years the wetland may not be restored for replacement credit. Except, for land in public
ownership, at thetime of draining, excavation, or filling, the landowner shal record a notice of
these regtrictions in the office of the county recorder for the county in which the project is located.
At aminimum, the recorded document must contain the name or names of the landowners, alegd
description of the property to which the restrictions apply, a Statement of the restrictions, the date on
which the tenryear period expires, the name of the loca government which certified the exemption,
if such occurred, the Sgnatures of al owners, and an acknowledgement.

A person conducting an activity in awetland under an exemption in part 8420.0122 shall
ensure that:

A. Appropriate erosion control measures are taken to prevent sedimentation of the weter;

B. The activity does not block fish activity in awatercourse; and

C. Theactivity is conducted in compliance with al other applicable federd, state, and locdl
requirements, including best management practices aslisted in part 8420.0112, and water resource
protection requirements established under Minnesota Statutes, chapter 103H.

D. The activity is conducted in compliance with the impact avoidance and minimization
requirements of 8420.0520.

3. Treat dl Wetlands the Same

The BWSR Wetland Committee reviewed this issue on October 25. The recommendation from the
Committee isto set thisissue aside for purposes of the Assessment.

Discussion: The current WCA rule provides different gpplication of the regulations on different
wetland typesin severd aress. Thee are;

?? Excavation isregulated in the permanently and semipermanently flooded aress of type 3, 4,
or 5 wetlands, and in dl wetland typesiif excavation includesfilling or draining or resultsin
converson to nonwetland.

?? Specific gpplication of portions of the Agricultural Activities Exemption islimited to
wetland types, 1, 2, and 6.

?? Specific application of portions of the Drainage Exemption is limited to wetland types, 1, 2,
and 6, and in one provision specificaly excludes this exemption from gpplying to wetland
types 3, 4, and 5.
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?? Specific gpplication of the De minimus Exemption generdly alows higher exempt impact
amounts to wetland types 1, 2, 6, and 7 (conversely exempt impacts are limited to 400
sguare feet to types 3, 4, and 5)

?? Specific gpplication of the Wildlife Habitat Exemption islimited is limited if the area of
deposition, and excavation is within the permanently and semipermanently flooded areas of
type 3, 4, or 5 wetlands, does not exceed five percent of the wetland area or one-haf acre,
whichever isless, and the spoil is sabilized and permanently seeded with native,
noninvasive species to prevent eroson

?? Water management plans are required to address High Priority Regions for those areas to
qudify for wetland preservation, enhancement, restoration, and establishment. Plans should
give strong congderation to identifying as high priority areas dl type 1 or 2 wetlands, and
other wetlands at risk of being lost by permanent conversion to other uses.

?? Replacement Plan Procedures restates the language, “No person shdl drain, excavate in the
permanent or semipermanently flooded areas of type 3, 4, or 5 wetlands, or fill awetland,
wholly or partidly, or otherwise impact wetlands without first having a wetland replacement
plan or other determination gpproved by thelocd government unit.”

?? Under Replacement Plan Procedures, determination of impact avoidance, for projects
proposing impactsto type 3, 4, or 5 wetlands, the loca government unit isrequired to
determine that there are no environmentaly preferable dternatives that would avoid the
impact

?? Wetland Replacement Standards specify that the bottom contours of created types 3, 4, and
5 wetlands should be undulating, rather than flat, to provide avariety of water depths,
comparable to natura wetlands in the vicinity of the replacement, and be consstent with
part 8420.0547, subpart 2.

Thisissue of differentid treatment most often comes up in the gpplication of excavation and the De
minimus exemption. When WCA was enacted it provided a higher level of protection to wetland
types 3, 4, and 5 as most of these wetlands are regulated under the DNR Protected Waters Program,
and wetland science had yet to identify the benefits of the seasond and emphemerd wetlands.

On aprogrammatic level, providing different levels of protection to different wetland types makes
the policy statement that some wetland types are more important than others, adds complexity and
cogt to program adminigtration, and helps ensure that future wetland impacts will disproportionately
occur inwetland types 1, 2, 6, and 7.

K. Proposed Waiver — Federd Approvas and Agricultura Activities

The BWSR Wetland Committee is recommending deleting the existing Federal Approvals exemption
and most of the existing Agricultural Activities exemption and replacing them with a waiver. The
recommendation is for the federal approvals section of the waiver to only correspond to B of the
current exemption. This waiver will be separate from the exemption section of the statute and rule.

This recommended change can only be implemented by statute.
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Waiver of replacement reguirement.

The reguirement to replace wetland impacts is waived for projects where dl wetland impacts are
regulated or permitted under afederal or state statute that requires, at a minimum, the replacement
ratios as provided by Minnesota Rule 8420.0549.

Subpart 1. United States Department of Agriculture-approved wetland activities. Wetlands
activities authorized under the Swampbuster provisions of the federd farm program where dl
impacts to wetlands are replaced and USDA written documentation digibility, wetland boundary,
wetland impact, and extent of any required mitigation are provided to the LGU upon request.

Subpart 2. Activities permitted under Section 404 of the Clean Water Act [USC Title 33.Section
1344] or Section 10 of the Rivers and Harbors Act Of 1899 [USC Title 33. Section 403]. Activities
covered under this section include wild rice production and aguaculture.

IV.WETLAND REPLACEMENT

On September 13, 2006 and again on September 27, the BWSR Wetland Committee reviewed the
Sakeholder identified wetland replacement issues. The Stakeholder identified issue, staff
recommendation, and BWSR Wetland Committee recommendations are all included below. Key
considerations of Wetland Committee in reviewing the wetland replacement issues identified by the
Sakeholders were:

1. Address the Governor’ s request to “ more closely align with the principle of no net loss”
2. Improve the quality of replacement wetlands and the ecological integrity of wetland
replacement

3. Increase the efficiency in WCA administration

A. Refine and define the termsin-kind, in-place and in advance.

Discussion: WCA defines the key terms of in-kind, in-place and in advance differently than Section
404. Current WCA definitions are asfollows:

Wetland replacement is considered in-kind if one of the following gpplies
?? the replacement wetland is of the same type as the impacted wetland;
?? the replacement wetland is within the same county as the impacted wetland; or
?? the replacement wetland is in the same watershed as the impacted wetland.

In place means sting of wetland replacement in the following priority order:
1. on Ste or in the same minor watershed as the affected wetland;
2. in the same watershed as the affected wetland;
3. in the same county as the affected wetland,
4. in an adjacent watershed or county to the affected wetland; and
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5. gatewide, for : (a) wetlands affected in greater than 80 percent areas; and (b) public
trangportation projects, except that wetlands affected in less than 50 percent areas must be
replaced in less than 50 percent areas, and wetlands affected in the seven county
metropolitan area must be replaced in the affected county or, if no restoration opportunities
exig in the county, in another sevencounty metropolitan area.

In advance means replacement of wetland functions and vaues must be completed before or
concurrent with the actua draining, excavation, or filling of awetland

To darify these terms, the BWSR and the Corps have been discussing these terms and developing
common definitions as part of the proposed Wetland Mitigation MOU. The working draft of the St.
Paul Didricts wetland regulatory policy includes the wetland plant community definitions shown
below, that have aso been incorporated into the Wetland Mitigation MOU discussions. These terms
and their proposed definitions are as follows:

In-kind means: the 12 “Wetland Plant Community Types’ as established by S. Eggersand D. Reed.
(See table shown below)

Classification of Wetlandsand

Wetland Elant Despwater Habitats of the Fish and Wildlife Service Circular

Commounlty United States 39

Types' (Cowardin et al. 1979) (Shaw and Fredine 1971)

Shallow, Open Pdudtrine or lacustrine, littord; aquatic bed; .

Water submergert, floating, and floating-leaved 1 YPe: Inland open fresh water
Pdustrine or lacustrine, littord; aquatic bed;

Deep Marsh submergent, floating, and floating-leaved; Type4: Inland deep fresh marsh
and emergent; persstent and nonpersistent

Shallow Marsh Pdudtring; emergent; persstent and Type 3. Inland shdlow fresh marsh
nonpersistent
Pdustrine, emergent; narrow-leaved )

Sedge Meadow persistent Type 2: Inland fresh meadow

Fresh (Wet) Pdustrine; emergent; broad- and narrow- Typel: Seescndg ]flngded basin

Meadow leaved persistent Type 2: Inland fresh meadow

Wet to Wet-Mesic  Pdustring; emergent; broad- and narrow- Typel Eses:ndloyr?&qded besin

Prarie leaved persistent Type 2: Inland fresh meadow
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Pdustrine; emergent; narrow-leaved
Calcareous Fen persistent; and scrub/shrub, broad-1eaved Type 2: Inland fresh meadow

deciduous
Open Bog or Palustrine; moss/lichen; and scrub/shrub;
Coniferous Bog broad-leaved evergreen; and forested, Type8: Bog

needle-leaved evergreen and deciduous

Shrub-Carr or Alder Paustrine; scrub/shrub; broad-leaved )
Type 6. Shrub svamp

Thicket deciduous

Hardwood Swamp  Pdustrine; forested; broad-leaved

or Coniferous deciduous,; needle-leaved evergreen and Type 7: Wooded Swvamp
Swamp deciduous

Floodplain Forest  Paustrine; forested; broad-leaved deciduous Type L nally flooded basin

or fla
Seasonally Flooded Pdudtring; flat; emergent; perastent and Type 1. Seasondly flooded basin
Basn nonpers stent or flat

? Plant communities are based on: S. Eggersand D. Reed. 1997. Wetland Plants and Plant Communities of Minnesota
and Wisconsin. Second Edition. St. Paul District, U.S. Army Corps of Engineers. 264 pp.

In place means within amgor (81) watershed or the Bank Service Area. (See map below)

Proposed
Corps of Engineers
Wetland Bank

Service Areas
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In advance means. (1) approved bank credits; or (2) compensation sites that have established
wetland hydrology and vegetation, but the vegetation may not be mature. The minimum

requirement for (2) is that the compensation site has wetland hydrology and hydrophytic vegetation
established a full growing season (April-October) prior to the authorized discharge of dredged/fill
materid. Further, the Ste must meet al performance standards applicable to that development stage
of the compensation site.

BWSR Saff Recommendation: BWSR staff recommend amending WCA satute and rule, as
appropriate, to incorporate these revised definitions of in-kind, in-place and in advance.

BWSR Wetland Committee: The Wetland Committee accepts the staff recommendation on the
definitions of in-kind, in-place, and in advance, with the clarification to in place asfollows:

In-place means: for project specific replacement within amajor (81) watershed or for banking
within one of the (9) Bank Service Aress.

These recommended changes can only be implemented by statute (definition of in place) and rule
(definitions of in-kind and in advance).

B. Develop consistent wetland replacement ratios with the U.S. Army Corps of Enginegrs.

Discussion: WCA/Section 404 congstency in determining replacement ratios would provide
significant programmetic benefits and increased regulatory efficiency. As shown in the table below,
WCA and the U.S. Army Corps of Engineers (Corps) have significant differencesin determining
replacement ratios for permitted activities. BWSR and the Corps have been discussing thisissue as
part of the development of a proposed Wetland Mitigation Memorandum of Understanding (MOU).
These discussions have resulted in a proposal that addresses severd wetland management issues:

1. Increasing the ratio for replacement that is not completed in advance addresses tempord 10ss
concerns. Even when replacement is completed in advance (on a project specific basis and for
new banks) the replacement sill resultsin atempora loss of wetland functions,

2. Banking is generdly preferred over project specific replacement, and this proposa would
create an increased incentive to use banking for replacement.

3. Reducing project specific replacement would reduce L GU workload in overseeing replacement
plans and mitigation Stes. The need to approve, monitor and inspect project specific mitigation Sites
will be reduced if more mitigation occurs through wetland bank.

4. The proposed replacement ratios will reduce the overdl net loss in wetlands that has been
documented under the WCA.
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WCA/Section 404 Mitigation Ratio Discrepancies and Proposa

Minimum Replacement Ratio

Type of
I mpact Replacement | Replacement | Replacement | WCA WCA/404 .
Location | Location Wetland Process Exidi Proposed Section
: : s xisting | Propo: 404
(in place) (in type) (in time) (see notes)
Sametypeas | Inadvance 11 11 11
impact i
wetland ron 11 21 1251
In-Place
> 80% area " In advance 11 1251 1251
(seeFig. 2) Differenttype | Notin , , _
@. dvance 11 21 151
ayricturd Sametypeas | Inavance | 11 1251 1251
lnd — impact Not in
WCA) wetland advance 11 21 151
Not In-Place
In advance 1251 151 151
Different '
pe | Notin 151 |21 151
advance
Sametypeas | Inadvance 21 21 21
impact Notin , : .
wetland advance 21 31 251
In-Place
< 80% area i In advance 21 2251 251
(SeeFig. 2) Ifferenttype | Notin , , _
(ard non- dvance 21 31 251
Iagr:jcu't“rd Sametypeas | Inadvance | 21 2251 251
and — impact -
WCA) wetlad o 21 31 251
Not In-Place
In advance 2251 251 251
Different i
¥pe | Notin 251 |31 251
advance
* Notes:

1. Proposal: Replacement ratio increases by 1:1 for not in advance; ratio increases by 0.25 for not in place

and not in type. Maximum ratios are 2:1 in greater than 80% areas and 3:1 in less than 80% areas

2. In the greater than 80% Area, the replacement ratio will not increase if bank credits are not available in
the Bank Service Areain which the impact would occur.

BWSR Saff Recommendation: Staff recommend the replacement ratios for the WCA be modified as

shown in the above table to be consstent with the Corps, address issues relating to tempora loss
and continuing exigting policy to provide incentives for in place and in type replacement.
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BWSR Wetland Committee: The Committee recommends the proposed wetland replacement ratios
in concept with no increase in replacement ratio if bank credits are not available in the Bank Service
Areain which the impact would occur. This provision only appliesin the greater than 80% area.

These recommended changes can be implemented by rule.

C. Develop cons stent wetland replacement credit options and a single wetland credit denomination,
again coordinated with the Corps of Enginegrs.

Discussion: Smilar to the above discussion regarding replacement ratios, the WCA and Corps have
sgnificant differences in determining wetland replacement credits. The most significant differences
are that WCA has two types of credit (New Wetland Credit and Public Vaue Credit), while Section
404 has only one. Within these two different credit schemes are many differences in how different
actions are provided credit. These multiple differences resultsin increased costs and uncertainty
among landowners, gpplicants, LGU’s, and state and federd staff. Having a unified set of methods
to determine replacement credit will provide sgnificant programmetic benefits.

BWSR and the Corps have been discussing this issue as part of the development of a proposed
Wetland Mitigation MOU. The table shown below identifies the current methods and crediting
authorized under WCA and Section 404, aswell asaproposd for a unified system.

BWSR Saff Recommendation: Staff recommend the wetland replacement credit options for the
WCA be modified as shown in the attached table titled, “ Proposed and Current Replacement
Methods and Amount of Credit Under State and Federal Regulatory Programs’ to be consistent
with the Corps, to smplify the current WCA credit system and to create incentives to develop
qudity functions and vaues to replace those impacted by regulated activities.

BWSR Wetland Committee: The Committee recommends the proposed wetland replacement credit
options in concept. The possible credit for, Enhancement- Wetlands dominated by invasive or exatic
species should be increased to 75% and additiond restrictions on possible use and crediting of
preservation creditswill be developed.

These recommended changes can be implemented by rule.
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Proposed and Current Replacement M ethods and Amount of Credit Under State and Federal
Regulatory Programs

Current Amount of Credit (x:1 = x acres of treatment to

previous 20 years

(MR 8420.0541 Subp. 5)

Affected Replacement get 1 acre of credit)
Wetland | Method Proposed WCA / PWPP(DNR) Section 404
Completely | Hydrologic NWC: 100% of area
dranedor | and 100% of wetland area restored 100% of area restored
filled vegetative restored (MR 8420.0541 Subp. 2)
in“<80% areas’:
NWC: 25% of total
wetland arearestored
(includes areas that
remained as wetland);
c requires establishment
.% of permanent, native,
Nt non-invasive vegetation
% Partially 50% to 100% of wetland w/in restored wetland \l/ngtr gnldoggacf;‘t)?led
: Hydrologic arearestored, depending area.and on upland : L
x | drained - - depending on functiona
on functiona analysis buffer. analvsis
o Y
PVC: 50% of degraded
wetland area restored
in*“>80% areas’:
NWC: 25% of totd area
(MR 8420.0541 Subp. 3 and
Guidance)
NWC: Up to 100% of area
Farmed restored if farmed more
wetlands 50% to 100% of wetl_and than 10 years of previous
where area r&ct_ored, depen_d| ng 20; percent based on Up to 100% of tota
hydrology is v . on functlonal analyssand ([f frequency of farming wetland area restored,
sill it | ¥ S9€ttion ) cropping history under depending on functiona
(i.e. o norma circumstances (at  [f PVC: Up to 50% of analvs
, : ysis
ditches, tiles, least 6 out of 10 years) wetland area res_tored if
etc) farmed at least six of
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Current Amount of Credit (x:1 = X acres of treatment to

(MR 8420.0541 Subp. 4)

Affected Replacement get 1 acre of credit)

Wetland Method Proposed WCA / PWPP(DNR) Section 404

Wetlands

previoudy
restored under NWC: 75% of wetland 12.5% of wetland area
conservation Preservation Up to 100% depen_di ngon (f area preserved preserved; wetland must

easements cropping history prior to be under demonstrable

and legdly enrollment in easement (MR 8420.0541 Subp. 7) threat of loss

eigibleto program

drain

Wetlands Establish Up to 75% of wetland arealf PV C: 25% of total area Up to 100% of tota
dominated by || native, non- vegetatively restored vegetatively restored wetland arearestored,

invasive or invasve depending on functiond depending on functiona
exotic species || vegetation increase (MR 8420.0541 Subp. 8) anaysis

Reguired minimum upland Required minimum upland

- buffer width of 50ft. in i buffer width of 50ft. in

& non-municipal areas and Z\ﬁ?erl;:oo & Sf igetﬁeplgzlg non-municipal areas and

g 25 ft. in municipa aress, of the r e?ace?nmt 25 ft. in municipa aress;

© Establish credit given at 10% (non- - deF,; d o credit given at 10:1 (non-

E native, non- native vegetation) to 25% wetlana It surrounas, mu native vegetation) to 4:1

£ | Upland buffer invasive (native vegetation) have 50 ft. avg. width in (native vegetation)

L areas ’ Ve ; non-municipa areas, 25 ft. VeY .
permanent depending upon quality of o . depending upon qudity of
vegetation buffer; typically, no more avg. width in municipa buffer; typicaly, no more

than 25% of total credits at [| & ** than 25% of total credits at
a compensation site can be a compensation site can be
composed of upland (MR 8420.0541 Subp. 6) composed of upland
buffer. buffer.

NWC: Up to 12.5% of

wetland area preserved,

must involve restoration of

c Wetlands 12.5% credit for wetland [} hydrology or vegetation

2 having area preserved, wetland over 25% of wetland area; | 12.5% of wetland area

S| “exceptiond | 5 ocoaion || Must be under must be under documented | Preserved; wetland must

g natural demonstrabl e threat and threat be under demonstrable

bt resource limited to wetlands that threat of loss

a values’ contain special or PVC: 25% of wetland

threatened species area preserved
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Current Amount of Credit (x:1 = x acres of treatment to
Affected Replacement get 1 acre of credit)
Wetland M ethod Proposed WCA / PWPP(DNR) Section 404
_ Established Up to 100% of wetland
Minera via area
- extraction reclamation Up to 100% of wetland
S sites eciamalion |l area created depending on || (MR 8420.0541 Suop. 9)
I functional analysis and 100% of wetland area
G Non-wetland Wetland afte;r five-year monitoring Crea]se(ej(;j performance bond
areas creation perloc requir
(MR 8420.0541 Subp. 11)
No credit for single or No credit for
primary cells;, 50% credit stormwater/water quality
for secondary or tertiary cells. Exceptions: second
cells depending on , or third cell is designed for
functional analysis and NWC: 100% of normal saturated soils to 6-inch
. = pool areafor downstream
after five-year monitoring call of two-call svstem if water depths, has less than
period certain criteria 3e met a 12-inch bounce lasting
less than 7 days for the 10-
) . year, 24-hour event; and is
Water quality PVC: 100% of '_SOl sted successfully planted to
one-cell system; upstream g . .
treatment . native, non-invasive
cell of two-cell system; or : e
areas : vegetation. Credit is
one year design pool of 2
stormwater infiltration limited to that acreece of
area that has native. non- the cell in excess of that
invasive vegetative ’cover needed to comply with
€ local/state requirements. A
second compensation site
(MR 8420.0541 Subp. 10) is typically needed to
replace additional wetland
functions not adequately
replaced by cells.
Notes:

1. The information found in the “ Section 404" column of this table is based upon the draft
Minnesota guiddines (St. Paul Digtrict Compensatory Mitigation Policy for Minnesota dated April
2005) and upon Corps comments submitted on July 6, 2006

2. The credit ratios adopted by the Corps are guiddines; they are not regulations
3. NWC — New Wetland Credit: Must be used for dl mitigation requirements up to 1:1. may aso be
used for mitigation requirement exceeding 1:1
4. PV C — Public Vdue Credit: May only be used for the portion of mitigation requirements

exceeding 1:1

5. < 80% areas and > 80% areas refers to areas of the state having less than or more than 80% of its
presettlement wetland acreage remaining (see MR 8420.0545)
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D. Incorporate performance standards within wetland replacement standards

Discussion: The current performance standards within the WCA rule does not apply to project
specific replacement. These differing standards establish unequa replacement requirements with
more rigorous standards for wetland banking than for project specific replacement. Banking
performance standards, that do not currently apply to project specific replacement, includes limiting
availability of credit to meet specificationsincluded in the approved banking plan and requiring
Technicd Evduaion Pand approva before credits are available.

Additiond performance standards, that would help ensure wetland replacement function policies are
met, would include mandatory buffers, require the use of licensed native seed contractors, and
establishing pecific bounce and depth requirements based on wetland plant community gods.

BWSR Saff Recommendation: BWSR gtaff recommend that the WCA rule be amended to
incorporate increased performance standards for al replacement wetlands. Increased performance
standards will help ensure that wetland functions are replaced as required by statute and rule.

BWSR Wetland Committee: The Wetland Committee accepts the staff recommendation that the
WCA rule be amended to incorporate increased performance standards for dl replacement
wetlands. Increased performance standards will help ensure that wetland functions are replaced as
required by statute and rule.

This recommended change can be implemented by rule.

E. Eliminate vegetative restoration option, or reguire permanent maintenance.

Discussion: Current WCA rule dlows up to 100% New Wetland Credit under certain circumstances
for vegetative retorations. This has drawn concerns as this activity does not result in new wetland
areaand can be viewed as negatively contributing to meeting the no net loss policy. However,
wetland functions and values are increased under vegetative retorations. In addition, once a

wetland has been vegetatively restored, what actions will be undertaken to ensure the wetland does
not become degraded in the future?

The proposa to develop both consistent wetland replacement credit options and a sngle wetland
denomination does not eiminate credit for vegetative retorations as the increase in wetland
functions and vaues judtifies dlowing credit. However, a proposal to address the concern over the
longevity of the restoration would include the development of a plan, require ongoing maintenance,
and to establish a funding method to ensure the long-term financing of maintenance activities.

BWSR Saff Recommendation: Initidly, BWSR saff recommended amending the WCA ruleto
require applicants proposing vegetative wetland restorations for replacement credit to develop a
long-term management and funding plan for the Ste. However, subsequent discussions have
identified this as an issue for dl methods of developing replacement credit. Staff are now
recommending withdrawing this issue for further work outsde of the Assessment.
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BWSR Wetland Committee: The Wetland Committeeinitidly requested more information:

What kind of plan would be required for vegetatively restored sites?

How much financing would be required to manage these Sites?

How long will maintenance be required, and required to be financed?

What happens when land becomes tax forfeit? Who is responsible for managing the site?
Define long-term

Discuss wetland succession and how that would be addressed under this proposal.

Ok wWwNPE

The BWSR Wetland Committee recommends this issue be withdrawn for further work.

F. Eliminate credit for sormwater ponds.

Discussion: Stormwater ponds and water quality trestment ponds have drawn increased attention as
sormwater management requirements of the Clean Water Act have been ramped up. More and
more of these are being congtructed to comply with these requirements, but they can aso be digible
for wetland replacement credit under WCA and Section 404 of the Clean Water Act. This
opportunity has been negatively viewed asit is characterized as double-dipping (receiving credit
under the WCA and stormwater regulations) and these agquatic areas only provide some of the
functions of wetlands (most notable water storage and treatment).

The proposa for consistent wetland replacement credit options and asingle wetland denomination
addresses theissue of credit for scormwater ponds as discussed in #2 above. The proposa does not
eliminate credit for scormwater ponds, but reduces the alowed credit and increases the rigor
required to gain replacement credit.

The current proposal isto provide no credit for single or primary cells and 50% credit for secondary
or tertiary cdls depending on functiond andyss and after five-year monitoring period.

BWSR Saff Recommendation: BWSR staff recommend limiting wetland replacement credit as
proposed in #2 above.

BWSR Wetland Committee: The Wetland Committee accepts the staff recommendation to limit the
credit for sormwater ponds as provided in the table, “Proposed and Current Replacement Methods
and Amount of Credit Under State and Federal Regulatory Programs’.

This recommended change can be implemented by rule.
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G. (a) Provide additiona replacement credit for restoring rare plant communities.
(b) Clarify/devel op additiond quidance for Exceptiond Naturd Resource Vaue

Discussion: Theseissues overlap, as Exceptional Natural Resource Vaues (ENRV) isameansto
provide replacement credit for actions that are not standard replacement methods. Restoring rare
communitiesis an areawhere ENRV can be used. Changes to this guidance to provide additiona
incentive to restore rare plant communities, and/or plant communities that take longer to gain
replacement credit would create an incentive for these restorations to occur. These projects are
generdly more costly and have higher risks, cresting a disincentive for private bankers to undertake
projects of this nature.

BWSR Saff Recommendation: BWSR staff recommend amending the ENRV guidance to provide
additiond credit for restoring native plan communities.

BWSR Wetland Committee: The Wetland Committee recommend amending the ENRV guidance, in
concept, to provide additiona credit for retoring rare native plant communities. Options that should
be consdered during this process are to place the ENRV guidance into rule and redtricting
preservation to project specific replacement.

This recommended change can be implemented by rule and/or guidance.

V.WETLAND ADMINISTRATION

On October 25 the BWSR Wetland Committee reviewed the Stakeholder identified wetland
adminidration issues. The Committee' s recommendations are shown below.

A. WCA and the 60-Day Rule

Sakeholder Issue: Develop proposed decision-making time limitations specific to WCA and
separate from the current Minn. Stat. 15.99. Key issues to be developed as part of this proposa
include (1) recognize seasond issues with WCA process reviews, (2) establish a BWSR apped
process to avoid having the resource “losg” due to default gpprovd; and (3) removing the locdl
apped s process from complying with Minn. Stat. 15.99.

Discussion: Minnesota Statutes 15.99 (more commonly known as the 60-day rule) establishes
specific procedures and time frames to make decisons related to “zoning, septic systems, or the
expanson of the metropolitan urban service ared’ and WCA. Generdly, Minn. Stat. 15.99 requires
decisons to be made within 60 days or the gpplication is approved. This default approval can result
in a negative outcome for the environmen.
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Minn. Stat. 15.99 was written for zoning decisions which are conducted by locd governments
without state oversight. The only appeal process for zoning decisonsis through the court system.
WCA has state oversight by BWSR, including an appeals process, therefore other options to ensure
atimely application process are available.

Due to the nature of wetland ddlinestions they can only be accurately accomplished in the growing
season and even then hydrology can be difficult to measure, requiring an extensive monitoring
period. The rules should support these redities and not unduly suggest to the devel opment
community thet regulatory decisions can be completed in 60 daysin al weather conditions.

A concern that will be expressed by the development community is how to ensure that decisons are
made in atimely manner. A proposal to address this concern would be to establish an apped
mechanism to BWSR and/or additiona meansto discipline an LGU should it not make adecison
within the specified time period.

Another concern isthat certain loca decisions are required to be appeded to aloca committee.
This gppedl must occur within the origind time period. This additiond apped window can be
difficult to meet, epecidly, if the initial 60-day time period has not been extended by the LGU.

BWSR Saff Recommendation: BWSR gaff recommend that WCA decisions be exempt from Minn.
Stat. 15.99, and that time requirements be established within WCA that will:

edtablish amilar time frames for decison and application reviews,

incorporate existing WCA notice and gpproval requirements,

recognize seasond issues with WCA process reviews,

establish aBWSR appeal process to avoid having the resource “lose” due to default
approvd; and

?? remove the loca gpped's process from complying with Minn. Stat. 15.99.
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BWSR Wetland Committee: The BWSR Wetland Committee recommends the loca appedl's process,
required under Minnesota Rules 8420.0200, Subp. 2B, be exempt from complying with Mn
Stat.15.99.

This recommended change can only be implemented by statute.

B. Examine the Number and Size of WCA LGU's

Sakeholder Issue: Develop a proposd to increase WCA LGU capacity requirements, establish a
“default” LGU, and provide BWSR more options to address LGU performance issues that would
ether increase LGU ability to administer the program or reduce their numbers

Discussion: The Wetland Conservation Act (WCA) determines the responsible loca government
unit asfollows:
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A. Outside of the sevencounty metropolitan area, the local government unit is the city council,
county board of commissioners or soil and water conservation digtrict, or their delegate.

B. In the sevencounty metropolitan area, the local government unit is the city council, town
board, or watershed management organization or soil and water conservation district, or
their delegate.

C. Inthose cases where an activity or replacement will occur on gate land, the agency with
adminigrative responghility for thet land.

This gtatute has resulted in 303 locd government units (not including state agencies) administering
WCA, digributed as follows:

Outsde of the seven-county metropolitan area.

COUNLY ... e e e e 37
Soil and Water Conservation District..........oocovvviiviieennnnn. 46
Y e 71
TOWNSNID. e e e e 2
1o ) = [ 156
In the seventcounty metropolitan area

COUNLY . ..ot e e e e 1
Soil and Water Conservation DIstrict.........covvvvivviiviiniinnnnn 2
Y e 103
TOWNSNIP. ..o 29
Watershed DidrictsWatershed Management Organization...... 12
10 = 147

Thislarge number of LGU’sis a concern regarding its impact on the effectiveness and efficiency in
adminigering the WCA. The impacts are fdlt at the sate and locd levdl. Many smdler jurisdictions
have few if any WCA activitiesin any given year making it difficult for the LGU to maintain
competency in administering this complex law. When a project comes forward the LGU turnsto the
county, SWCD and/or BWSR for assistance.

The Stakeholder Advisory Committee discussed using a minimum population as a means to reduce
LGU numbers. Current city and township WCA LGU population digtribution is as follows:

Seven County Metro Area Non-Seven County Metro Area
Population City Township City Township
0- 999 14 7 17 1
1,000— 1,999 8 10 12
2,000— 2,999 6 5 9
3,000 — 3,999 5 3 6
4,000 — 4,999 6 3 4
5,000 - 9,999 17 1 7 1
10,000 — 19,999 12 12
20,000 + 35 5

Source: Minnesota State Demographers Office, 2005 Popul ation Estimates
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However, the Stakehol ders expressed concern over using a population threshold for acity or
township to be aWCA LGU. The point made by severa Stakeholders was that population may not
be an indication of the commitment of city or township to carry out its duties to administer the

WCA.

Also the current system does not establish a“default” LGU (i.e. an LGU that isresponsible if others
choose not to). This lack of adefault, or mandated, LGU has made it difficult for some jurisdictions
to end their adminigiration of WCA. Another concern with alarge number of LGU'’ sis the difficulty

in ensuring complete and congstent reporting of WCA activitiesto BWSR.

Options.

1.

2.

No change.

Implement a system similar to that used in the Individud Sewage Trestment System (ISTS)
program whereby the county is required to adminigter therulesin al areas of the county,
except for those areas where a city or town has adopted an ordinance that is as grict asthe
county ordinance. A bifurcated system between the seven-county metropolitan area and the
remainder of the state would still be necessary. This option could be as follows:

Outside of the sevencounty metropolitan area, the local government unit is the county that
has adopted a resolution acknowledging its responsbilities to administer the WCA, or its
delegate. The county shal administer the rules or ordinance in dl areas of the county other
than in cities that have adopted a resolution acknowledging its responsbilities to administer
the WCA.

In the sevencounty metropolitan area, the local government unit is the water management
organization that has adopted a resolution acknowledging its respongbilities to administer
the WCA, or its deegate. The water management organization shal administer the rules or
ordinance in dl aress of the water management organization other than in cities or town that
have adopted a resolution acknowledging its responshilities to administer the WCA.

The WCA rule currently requires an LGU to provide knowledgesble and trained staff to
manage the program. The rule dso dlows BWSR to place amoratorium or take other
appropriate legal action to ensure proper implementation and compliance by LGU’s.

Under this option BWSR would establish specific standards under which LGU’ swould have
to maintain qudified gaff to maintain their gatus asa WCA LGU. This requirement could

be added to any of the above options, or be a stand-aone option. For this optionto be
effective, BWSR would need to have additiond tools to address LGU performance issues.
This option would aso require BWSR to establish a curriculum of regularly scheduled
training programs to dlow LGU’sto maintain their proficiency.
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BWSR Wetland Committee: The BWSR Wetland Committee recommends the following:
* egtablishing the county as the default LGU outside of the seven county metro areg;

* egtablishing the watershed management organization as the default LGU in the seven county
metro areg;

* the default LGU may delegate adminidirative responsibility to any legd unit of government
(SWCD, county, city, township, watershed digtrict, watershed management organization, joint
powers board, etc.)

* the default LGU will be respongble and accountable for the lega unit of government that it
delegates respongbility to; and

* this new framework for establishing LGU authority will become effective when the county or
watershed management organization next updates their plan.

This recommended change can only be implemented by statute.

C. Appeds of Restoration Orders

Discussion: The Wetland Conservation Act (WCA) provides an administrative option to appesal
LGU decisions on the full range of decisons: replacement plan, public road project notice; banking
plan, exemption; no loss; and wetland boundary or type. The 2002 rule amendments (Minn. Rule
8420.0290, Subpart 3c) added restoration orders to the list of actions that can be appealed. (WCA
Manua, Chapter 6 — WCA Appea Procedures)

Thefive-year history on the number and category of gppedls are shown below.

WCA Actions 2001 | 2002 | 2003 | 2004 | 2005 || Total
Replacement Plan 5 11 6 7 8 37
Exemption 11 4 2 6 1 24
No Loss 1 2 1 2 0 6
Exemption/No Loss 0 0 4 0 0 4
Restoration Order 0 0 8 17 15 40
Cease and Desist 0 1 0 0 0 1
Boundary Delinegtion 0 1 1 1 0 3
Wetland Banking 1 0 0 0 1 2
Tota 18 19 22 33 25 117

The data indicates an increase in apped activity over this period (gppeds for 2006 is currently 27).
A dgnificant reason for thisincrease is the 2002 rule amendments that allowed restoration orders to
be appeded. Both BWSR and LGU gaff have identified this as a concern as landowners typicaly
use the restoration order appedl as adeay tactic. Also, none of the 40 appedls of restoration orders
have been upheld, athough severa have resulted in a negotiated agreement.

BWSR Saff Recommendation: BWSR saff recommend amending the WCA rule to diminate the
ability to appedl restoration orders.
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BWSR Wetland Committee: The BWSR Wetland Committee recommends amending the WCA rule
to diminate the ability to appedl restoration orders.

This recommended change can be implemented by rule.
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