DRAFT

WCA Assessment - Exemption Discussion Points

July 26, 2006

BWSR Wetland Committee Recommendations

Wetland Restoration (4)/ Wildlife Habitat Exemptions (10)
Stakeholder Exemption Discussion Point

BWSR Staff Recommendations


1.  Require reporting exemptions over

This discussion point affects all 
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current de minimis impacts or require 

exemptions and should be moved to


LGU interaction for all
the Overall/General list

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

2.  Allow wetlands restored under a 


This is not an exemption issue and
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contract with a federal or state program 

should be addressed as part of the 


(i.e. CRP, Fish and Wildlife Service, etc.) 

replacement segment of the  



to be eligible for deposit into the wetland 

Assessment.


bank upon expiration of the contract

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

3.  Require use of the wildlife habitat 

Language similar to the Forestry[image: image3.wmf] 

 

 exemption to specify this as the primary 



exemption should be included; “This 

purpose





exemption is for the primary purpose







of improving wildlife habitat.”

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

4.  Expand TEP to include DNR Wildlife 

Options: 

staff






(1) no change to current process
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(the SWCD or TEP certify the project) 

(2) develop guidance to encourage

the “SWCD to certify the project in 

                                                                                    consultation with the DNR.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

Option 2 with the clarification the DNR area wildlife manager should be consulted by

SWCD’s.

5.  Give a end date for exemptions; how 

Options:
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long after expiration of the contract, and

(1) no change or




the associated right to drain the restored 
(2) a replacement plan will not be

wetland, does the exemption still apply
required for wetlands drained until 25 years after the contract is signed that

                                                                                    provided the right to drain the wetland

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

Option 1 with the addition of recommending conducting a study to determine what happens to 

wetlands restored under a temporary contract, after the contract expires.

Federal Approvals (3)
Stakeholder Exemption Discussion Point

BWSR Staff Recommendations


1.  Statute still holds obsolete language –

This exemption language should be[image: image6.wmf] 

 

 modernize the statute (federal approvals)

updated.





BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation, this is particularly important in conjunction with 2 and 3 

below.

2.  Define exempt (activities or impacts

This exemption should be included
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specifically authorized without regulation 

in a new class of activities, “waivers”.

or required mitigation) versus non-



jurisdictional (activities or impacts are 

outside the scope of the regulations)

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation, with the clarification that a waiver is to the Corps of 

Engineers’ authority under Section 404 of the Clean Water Act when these regulations meet 

minimum state standards.

3.  Streamline this exemption to provide 

Part A of this exemption should be
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“Allowed only when U.S. Army Corps of 

repealed, “exempting activities that


Engineers regulates activity also regulated WCA”
are exempted by the Corps”.




BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

Utilities; Public Works (6)
Stakeholder Exemption Discussion Point

BWSR Staff Recommendation


1.  Define "Public Works"



Staff will develop a draft definition
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of public works.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation. The draft definition is shown below:

Public works means works, such as water supply systems, wastewater treatment facilities, constructed for public use especially when financed and owned by the government.

2.  Consolidate and simplify the exemption
Staff will develop a proposal to

simplify the language of this exemption

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation. The draft re-write of this exemption is as follows:

Proposal to consolidate and simplify the utilities/public works exemption.

8420.0122 subpart 6 states: A replacement plan for wetlands is not required for:

A) new placement or maintenance, repair, enhancement or replacement of existing utility or utility-type, service, including pipelines, if:

1) the direct and indirect impacts of the proposed project have been avoided and minimized to the extent possible; and

2) the proposed project significantly modifies or alters less than one-half acre of wetlands;

B) activities associated with operation, routine maintenance or emergency repair of existing utilities and public work structures, including pipelines, provided the activities do not result in additional wetland intrusion, or additional draining or filling of a wetland either wholly or partially; or

1) repair and updating of existing individual sewage treatment systems necessary to comply with local, state and federal regulations.

For maintenance, repair and replacement, the local government unit may issue a seasonal or 

annual exemption certification or the utility may proceed without local government unit 

certification if it is carrying out the work according to approved best management practices. 

Work of an emergency nature may proceed as necessary and any drain or fill activities shall 

be addressed with the local governmental unit after the emergency work has been completed.

3.  Develop BMPs specific to utilities

No change. Current exemption standards

require best management practices

                                                                                    that addresses this discussion point.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

4.  Consider a "general permit" for certain
No change. The implementation of WCA
activities.
by local governments does not make this

                                                                                    a good fit as an administrative tool.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

5.  Differentiate between the types of wetland
No change. The current system of impacts associated with utilities (repair versus 

regulating wetland impacts works well,

new installation, minor versus major new

added complexity would not add value

installation)





to the program.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

De Minimis (9)
Stakeholder Exemption Discussion Point

BWSR Staff Recommendations


1.  Cap by county or watershed
Options: 


(1) No Change or 

(2) This discussion point can be 

addressed via locally develop wetland or

                                                                                    other resource management plan

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

Option 2, with the addition that BWSR will encourage local governments to consider caps as 

they develop and/or update their plans.

2.  Re-define “project”
No Change. The current definition is


                                                                                    adequate.



BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

3.  Eliminate eligibility in shore land areas or 
Use of the de minimus exemption should

eliminate expansion in greater than 80% 

be prohibited within the Shoreland

counties to 1,000 square feet



Wetland Protection Zone

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

4.  More enforcement
This discussion point is not specific to exemptions and will be addressed during

                                                                                    the administration segment of the 

                                                                                    Assessment.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

5.  Require landowner or contractor reporting
This discussion point affects all


exemptions and should be moved to 

                                                                                    the Overall/General list    

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

6.  Look at the higher end of exemptions 

Options: 











(1) No change in light of #3 or








(2) reduce upper end of exemptions by 

50% (10,000-5,000; 5,000-2,500; and 

                                                                                    2,000-1,000)     

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

Option 2.

7.  Differentiate exemption application

Options:





between permanent land use change and
(1) No change, or
other (deer stand)
(2) combine with #6 by reducing the 

upper end of the de minimus and only 

allow use of the de minimus for 

                                                                                    temporary impacts 

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

Option 1.

8.  Sequencing at certain level of impact.
Add the requirement to the Scope of Exemption Standards for persons 

conducting an activity under an 

exemption to follow avoidance and 

                                                                                    minimization (page 79 of the rule) 

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee does not 

accept the BWSR staff recommendation.

Incidental Wetlands (5)
Stakeholder Exemption Discussion Point

BWSR Staff Recommendations


1.  Time limit, establish duration of wetland
 
Options: 

by which time exemption would no longer 

(1) no change or 

apply 




(2) apply the standard 

from the private drainage exemption (Drainage Exemption D) that if the wetland has been in for more than 25 years the exemption would not apply

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

Option 1.

2.  Storm water pond regulatory consistency

No change, this is already addressed in 

(if provide mitigation credit then regulate

the rule.

impacts to, and vice versa)

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

3.  Regulation of ditches in upland areas needs
No change, this is already addressed into be addressed





the rule.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

4.  Gravel mining – no time limit if resources 
This discussion point is addressed under #1,

are not exhausted




option (2)

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee 

recommends no change in light of the action taken on 1 above.

5.  Define as “No Loss”
No change, this discussion point would 

                                                                                    result in increased wetland loss.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

Approved Development (8)
Stakeholder Exemption Discussion Point

BWSR Staff Recommendations


1.  Find a middle ground to sunset this

Options for all exemption discussion


exemption (5 more years then sunset further

points under this exemption: 

application of this provision)
(1) repeal this exemption or 

2.  Require replacement but no sequencing 
(2) sunset this exemption after 5 years 

3.  Combine the above two recommendations 
while requiring replacement but no 

4.  Repeal
sequencing or 

                                                                                    (3) sunset this exemption after 5 years

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

Option 1.

Forestry (7)

Stakeholder Exemption Discussion Point
BWSR Staff Recommendations


1. Study to identify extent of exemption
This discussion point will be addressed 

misuse.
during the administration segment of the

                                                                                    Assessment

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

2.  Put guidance in the Rule.



No change, putting guidance in the rule







will reduce programmatic flexibility

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee needs 

additional information on what is in the guidance and whether or not it is appropriate as 

guidance, in addition concerns where stated that an administrative law judge may require 

converting the guidance to rule.

3.  Time Period, examine time period after 

There should be no time period that establishment of forest road and/or before

triggers replacement, a land use change

land use change should require wetland
from forestry at any time should require 

mitigation 





replacement to preserve the integrity of 

                                                                                    the exemption.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

4.  LGU contact – non-industry landowner

This discussion point is not specific to education and enforcement issue.


the exemptions and should be moved to

                                                                                    the Overall/General list

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

Agricultural Activities (1)
Stakeholder Exemption Discussion Point

BWSR Staff Recommendations


1.  Simplify language – will require all to

Staff will draft a proposal to:
 

agree






1.   simplify and update the language 

      of this exemption;

2. establish this exemption as a waiver; 

and 

3.   eliminate provisions of the current 

      exemption that allow wetland impacts                                                                    

                                                                                          without Swampbuster coverage.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation as a concept. The draft proposal is shown below:

Waiver of replacement requirement.  

The requirement to replace wetland impacts is waived for projects where all wetland impacts are regulated or permitted under a federal or state statute that requires, at a minimum, the replacement ratios as provided by Minnesota Rule  8420.0549.

Subpart 1.  United States Department of Agriculture-approved wetland activities.  Wetlands activities authorized under the Swampbuster provisions of the federal farm program where all impacts to wetlands are replaced and USDA written documentation  eligibility, wetland boundary, wetland impact, and extent of any required mitigation are provided to the LGU upon request.

Subpart 2.  Activities permitted under Section 404 of the Clean Water Act [USC Title 33.Section 1344] or Section 10 of the Rivers and Harbors Act 0f 1899 [USC Title 33. Section 403]. Activities covered under this section include wild rice production and aquaculture.

Statute changes that may be needed to establish waiver and eliminate exemptions causing net loss of wetland:

103G.2241 Exemptions. 
Subdivision 1. Agricultural activities. (a) A replacement plan for wetlands is not required for: 

(1) activities in a wetland that was planted with annually seeded crops, was in a crop rotation seeding of pasture grass or legumes, or was required to be set aside to receive price support or other payments under United States Code, title 7, sections 1421 to 1469, in six of the last ten years prior to January 1, 1991; 

NOTE: The proposal is to delete this provision as it is covered under the USDA waiver.

(2) activities in a wetland that is or has been enrolled in the federal conservation reserve program under United States Code, title 16, section 3831, that: 

(i) was planted with annually seeded crops, was in a crop rotation seeding, or was required to be set aside to receive price support or payment under United States Code, title 7, sections 1421 to 1469, in six of the last ten years prior to being enrolled in the program; and 

(ii) has not been restored with assistance from a public or private wetland restoration program; 

NOTE:  The proposal is to retain this provision as a waiver for land in CRP.

(3) activities in a wetland that has received a commenced drainage determination provided for by the federal Food Security Act of 1985, that was made to the county Agricultural Stabilization and Conservation Service office prior to September 19, 1988, and a ruling and any subsequent appeals or reviews have determined that drainage of the wetland had been commenced prior to December 23, 1985; 

NOTE:  The proposal is to delete this provision as it is obsolete.

(4) activities in a type 1 wetland on agricultural land, except for bottomland hardwood type 1 wetlands, and activities in a type 2 or type 6 wetland that is less than two acres in size and located on agricultural land; 

NOTE: The proposal is to delete this provision as it can result in an unregulated wetland loss

(5) aquaculture activities including pond excavation and construction and maintenance of associated access roads and dikes authorized under, and conducted in accordance with, a permit issued by the United States Army Corps of Engineers under section 404 of the federal Clean Water Act, United States Code, title 33, section 1344, but not including construction or expansion of buildings; 

NOTE: The proposal is to establish aquaculture as a waiver to section 404 of the Clean

Water Act.

(6) wild rice production activities, including necessary diking and other activities authorized under a permit issued by the United States Army Corps of Engineers under section 404 of the federal Clean Water Act, United States Code, title 33, section 1344; 

NOTE: The proposal is to establish aquaculture as a waiver to section 404 of the Clean Water Act.
(7) normal agricultural practices to control noxious or secondary weeds as defined by rule of the commissioner of agriculture, in accordance with applicable requirements under state and federal law, including established best management practices; and 

NOTE: The proposal is to delete this provision as it is unnecessary.

(8) agricultural activities in a wetland that is on agricultural land: 

(i) annually enrolled in the federal Agriculture Improvement and Reform Act of 1996 and is subject to United States Code, title 16, sections 3821 to 3823, in effect on January 1, 2000; or 

(ii) subject to subsequent federal farm program restrictions that meet minimum state standards under this chapter and sections 103A.202 and 103B.3355 and that have been approved by the Board of Water and Soil Resources, the commissioners of natural resources and agriculture, and the Pollution Control Agency. 

(b) Land enrolled in a federal farm program under paragraph (a), clause (8), is eligible for easement participation for those acres not already compensated under a federal program. 

(c) The exemption under paragraph (a), clause (4), may be expanded to additional acreage, including types 1, 2, and 6 wetlands that are part of a larger wetland system, when the additional acreage is part of a conservation plan approved by the local soil and water conservation district, the additional draining or filling is necessary for efficient operation of the farm, the hydrology of the larger wetland system is not adversely affected, and wetlands other than types 1, 2, and 6 are not drained or filled. 

NOTE: The proposal is to establish Swampbuster as a waiver.

2.  State retain authority to determine 

No change, current appeal and Swampbuster compliance, or use existing
 


enforcement procedures and in association

BWSR appeal process or develop audit

with #1 provide the process/means to 

normalization





address this discussion point

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee recommends 

addressing this discussion point under 1.

3.  Data reporting and sharing with and 
 
This discussion point will be addressed between federal and state agencies


under #1 and through implementing the 

provision in subpart 1H that provides for 

the development of minimum state 

standards that have been approved by the

                                                                                    state agencies.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee recommends 

addressing this discussion point under 1.

4.  Reliance on offsite determinations
No change as this issue is over a federal                                                                                  standard and not state law, rule, or policy

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee recommends 

addressing this discussion point under 1.

5.  Reduce amounts of impacts allowed
This discussion point will be addressed

                                                                                    under #1.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee recommends 

addressing this discussion point under 1.

6.  Clarify application of wetland type 
This discussion point will be addressed

(subexemption D)                                                       under #1.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee recommends 

addressing this discussion point under 1.

7.  Sub-exemption A. fix dates and be  
This discussion point will be addressed

consistent on wetland typing (Circular 39,
under #1.

Plant Community Types, Cowardin)

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee recommends 

addressing this discussion point under 1.

8.  Sub-exemption C. Repeal
This sub-exemption should be repealed,                                                                                   which will be addressed under #1.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee recommends 

addressing this discussion point under 1.

9.  Sub-exemption D. Items 5, 6 and more

This discussion point will be addressed

above 






under #1.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee recommends 

addressing this discussion point under 1.

10.  Sub-exemption G. Further review

Options: 
(1) no change or 

applicability





   

(2) repeal.



BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee recommends 

addressing this discussion point under 1.

Drainage (2)

Stakeholder Exemption Discussion Point

BWSR Staff Recommendations


1.  Sub-exemption B. Time period 1972-92,

No change to the 20 year time period as time period for land use change (10 years),

it is still relevant, however, replacement

and/or match ditch benefit payment period

would be required if the land use is 

                                                                                    converted at any time. 

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

2.  Sub-exemption C. Clarify/Simplify

No change, current language was hard

                                                                                    fought over and still works.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

3.  Sub-exemption D. Define repair and 

No change, current definitions in the 


maintenance throughout the drainage 

drainage code are well understood.

exemption

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

4.  Sub-exemption E. Repeal.



This sub-exemption should be repealed  

                                                                                    as it is obsolete.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

Overall/General

Stakeholder Exemption Discussion Point

BWSR Staff Recommendations


1.  Require LGU interaction for all exemptions
Options




(1) No change; or 

(2) Conduct study to determine amount of exemption activity, seek state funding to replace these impacts; or
(3) Require landowners to notify LGU when undertaking an activity under an exemption; or
(4) #3 but require the LGU to issue an exemption certificate; or
(5) #4 plus require sequencing; or
(6) Repeal Exemptions; or
(7) Require LGU interaction only on selected exemptions

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee needs more 

discussion and information before making a recommendation on this discussion point..

2.  Establish/improve/increase performance 

No change, current scope of exemption

standard requirements when using an exemption
standards provide adequate performance

standards, especially when combined 

with the change proposed under de 

                                                                                    minimus #8.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation that the current scope of exemption standards provide adequate 

performance standards.

3.  Regulate excavation in all wetland types

No change, this is not an exemption 


                                                                                    issue and should be addressed as part 

of the wetland replacement segment of  

                                                                                    the Assessment.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

4.  Refine definition of project


No Change. Current definition is


                                                                                    adequate. 

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

5.  Treat wetland types 1, 2, 6, and 7 the same
No change, other recommendations, 


as types 3, 4, and 5 (Treat all wetlands the
especially to the Agriculture Exemption 

same)  






will help provide more equal treatment

                                                                                    of different wetland types

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee recommends 

the Stakeholder Advisory Committee discuss this discussion point and provide more direction.

6.  Use different wetland classification system 
This is not an exemption issue and


(i.e. Eggers and Reed Wetland Plant Community 
should be addressed during the

Types), and end use of Circular 39 types 1-8 
regulatory simplification segment of

System






the Assessment.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee recommends 

the Stakeholder Advisory Committee discuss this discussion point and provide more direction.

7.  Require a wetland component in the county 
This is not an exemption issue and


comprehensive local water management plan or 
should be addressed during the

land use plan (to address existing wetlands and 
regulatory simplification segment of

restoration opportunities)



the Assessment.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

8.  Examine the number and size of WCA LGU’s
This is not an exemption issue and 


should be addressed during the 

administration segment of the 

                                                                                    Assessment

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

9.  More BWSR support and LGU commitment 
This is not an exemption issue and


to training
should be addressed during the 

                                                                                    administration segment of the

                                                                                    Assessment

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

10.  Establish a new class of WCA activities, i.e.
Recommendations under Federal


waivers
Approvals and Agriculture Exemptions 

                                                                                    would establish this new class of activity

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.

11.  LGU civil penalty authority
This is not an exemption issue and


should be addressed during the 

administration segment of the 

                                                                                    Assessment.

BWSR Wetland Committee Recommendation:  The BWSR Wetland Committee accepts 

the BWSR staff recommendation.
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