[bookmark: _GoBack]
Minnesota Section 404 Assumption Feasibility Study
Chapter 3.5, Study Elements:  Changes to existing state law
DRAFT
9-28-16


3. Required Study Elements
This chapter of the Section 404 Program Assumption Feasibility Study Report addresses each of the eleven topics identified in the law requiring the study.

	3.5. Changes to existing state law, including changes to current implementation structure and processes, that would need to occur to allow for state assumption of the 404 program 
The aspects of Minnesota state regulatory programs discussed below were identified based on varying degrees of inconsistency with federal regulations as written, and in some cases, based on discussion with EPA and COE representatives.  If Minnesota elected to pursue Section 404 assumption, it would be most efficient to consult further with the EPA to clearly identify the specific changes to state programs that would be necessary to obtain approval.  This consultation would be extensive and would require a dedicated state staff position as well as considerable time from other state regulatory program staff.  The entire process, including the required statute and rule revisions would take a year or more.

		3.5.1 Wetland Conservation Act implementation structure
State assumption of the Section 404 program is based on implementation of a state regulatory program (or programs) that is consistent with Section 404 requirements.  In Minnesota, the PWPP and WCA comprise a comprehensive state water/wetland regulatory framework that would form the basis for state assumption.  However, the federal requirements for state assumption are predicated on the state program(s) being implemented by state-level agencies.[footnoteRef:1]  Although WCA is a state regulatory program, with BWSR responsible for overall administration, it is largely implemented by local government units (LGU).  Cities, counties, townships, watershed districts, watershed management organizations and soil and water conservation districts are largely responsible for accepting WCA applications, distributing notices and making decisions to approve or deny applications.[footnoteRef:2]  For this study, BWSR, DNR and PCA staff members consulted with EPA representatives from EPA Headquarters and EPA Region 5, which covers Minnesota, on certain aspects of the state’s regulatory programs.  The EPA representatives stated clearly that the current WCA structure relying on LGU implementation is not consistent with the Section 404 assumption regulations.[footnoteRef:3]  [1:  Under the federal regulations for state assumption, when a state assumes the Section 404 program, most regulatory responsibilities are assigned to the “State Director,” which is defined as, “the chief administrative officer of any State or interstate agency operating an approved program, or the delegated representative of the Director.” 40 CFR §233.2]  [2:  LGU decisions on applications can be appealed to BWSR, reflecting their state-level oversight.  Also, for projects on state-owned land, the state agency responsible for administering the land is the “LGU” for implementing WCA.]  [3:  Considering just regulatory structure, the PWPP would be approvable for assumption since it is implemented solely by a state agency (DNR).] 


Consequently, any successful Minnesota application for Section 404 assumption will require statutory changes to ensure that the primary responsibility for processing and making decisions on all water/wetland applications resides with a state-level agency.  A variety of options could be considered, from crafting an entirely new, comprehensive state regulatory program combining the PWPP and WCA, to modifying the existing regulatory structure in various ways.  Given the current, well-established regulatory framework in Minnesota, the most feasible option would likely involve modifying WCA to re-assign primary permitting responsibility from local governments to BWSR.  Although a significant change, this would entail the least amount of structural upheaval and has the advantage of being able to continue to utilize the considerable level of local expertise that has developed during the 25 years of WCA implementation.  Under this scenario, which formed the basis for the analyses presented in most other sections of this report, the current WCA statutes would be amended to clarify that BWSR, as a state agency, has primary responsibility for accepting WCA applications, for publishing/distributing public notices, and for making decisions to approve or deny applications.  Ideally, LGUs would continue to have a role in permitting through participation on WCA Technical Evaluation Panels, which would require them to maintain some level of staffing devoted to water/wetland regulation.  It may also be possible to assign direct permitting authority to LGUs for some categories of activities via a state general permit, although this would require additional approval by EPA under state assumption.  BWSR would require additional staff under this scenario (see Section 3.6), as would any Minnesota state agency if assigned additional permitting responsibility.  Additional aspects of the required changes in regulatory structure are addressed in Sections 3.6 and 3.7.


		3.5.2. Public notice requirements and decision timelines
Under Section 404 assumption, state regulatory programs are required to distribute public notices of all permit applications (along with other actions such as issuance of general permits and public hearings) to a variety of specified parties (see Section 3.1).  Both WCA and the PWPP currently include public notice provisions, but neither program is fully consistent with the Section 404 assumption requirements – statute and/or rule changes pertaining to public notice requirements would be required.  Specifically, WCA would need to be amended to include public notices to other agencies having jurisdiction over the project area and to adjoining property owners.  The PWPP public notice requirements would have to be revised to include notices to other agencies having jurisdiction over the project area (some, but not all of these are covered under current practice), to adjoining property owners, and to persons who request to receive notices.  Both programs would likely need to institute some form of internet-based notice that would be equivalent to the Section 404 assumption requirement to publish a notice in a local newspaper.

EPA review of state permit applications under state Section 404 assumption for certain categories of activities (to be determined via MOU with EPA) creates some issues for state permitting timelines that would not necessarily require statute or rule changes, but may call for enhanced guidance for applicants.  For WCA in particular, M.S. 15.99 sets an expectation that decisions on most applications will be made within 60 days, which is incompatible with the 90-day EPA review.[footnoteRef:4]  The M.S. 15.99 statute does contain provisions that suspend the permitting “clock” for things such as review by EPA,[footnoteRef:5] but the state agencies may want to take steps to ensure that applicants are aware of the potential for such delays.      [4:  There is some question about whether M.S. 15.99 would continue to apply to WCA decisions if decision authority were to be transferred from local governments to BWSR.  For PWPP permit decisions, the DNR is guided, but not bound by M.S. 15.99.  This issue will likely require analysis by the state attorney general’s office.]  [5:  From M.S. 15.99: “The time limit . . . is extended if a state statute, federal law, or court order requires a process to occur before the agency acts on the request, and the time periods prescribed in the state statute, federal law, or court order make it impossible to act on the request within 60 days.” And “The time limit . . . is extended if: (1) a request submitted to a state agency requires prior approval of a federal agency.”] 



		3.5.3. Wetland Conservation Act exemptions
As described in Section 3.4.2, WCA contains a number of exemptions that allow wetland impacts without replacement (compensatory mitigation).  Technically, these impacts are still regulated under WCA, but wetland replacement is not required and project sponsors are not required to submit any notification or application.  Under the CWA, certain activities are not regulated at all [footnoteRef:6] and some activities (below certain size thresholds) are currently authorized under Section 404 general (nationwide and regional) permits that do not require notification to the COE or compensatory mitigation.  Some of the WCA exemptions are similar to, or consistent with Section 404 non-regulated activities and/or certain general permit categories and would not need to be revised if Minnesota applied to assume the Section 404 program.  However, the WCA exemptions identified below are, to varying degrees, inconsistent with the Section 404 program.  Some will clearly need major revisions, possibly elimination if the state applies for Section 404 assumption.  Others may be retained, but perhaps with limits on the amount of impact allowed, and/or with notice requirements.   [6:  U.S.C. §1344(f) and 33 CFR §323.4 – Discharges not requiring permits] 


An alternative procedural option to consider under state Section 404 assumption would be to: 1) eliminate all of the existing WCA exemptions and replace them with exemptions that exactly mirror the CWA non-regulated activities (see footnote 6), and 2) authorize other activities that the state wishes to allow without wetland replacement (per the existing WCA exemptions) via a state general permit that is consistent with current Section 404 general permits that do not require mitigation.  The specific changes required to WCA exemptions will result from consultation with the EPA, based on an evaluation of Minnesota’s regulatory programs’ consistency with the CWA and how they satisfy the requirements of Section 404.  

Agricultural activities (M.S. 103G.2241, Subd. 1; M.R. 8420.0420, Subp. 2) – This exemption has several parts, some of which are not consistent with the CWA and Section 404 regulations.  The CWA does not exempt impacts to specific types of wetlands; however, there are activity based exemptions, including for normal farming practices as long as certain conditions are met.[footnoteRef:7] The following two WCA agricultural exemptions are clearly inconsistent with Section 404 and will require revision: [7:  U.S.C. §1344(f) and 33 CFR §323.4 – Discharges not requiring permits] 

· Farmed wetlands – any amount of Type 1 or Type 2 wetlands[footnoteRef:8] having a specified cropping history can be drained or filled without replacement, provided the land remains in agricultural use.   [8:  Classified according to:  “Wetlands of the United States, USFWS Circular 39, 1956 and 1971 editions.”] 

· Pastured wetlands – any amount of Type 1 wetland (except bottomland hardwoods) or up to two acres of Type 2 or Type 6 wetlands currently used for pasture can be drained or filled without replacement if the land remains in pasture.
The following parts of the WCA agricultural activities exemption are not inconsistent with Section 404 regulations, but would not work well under state Section 404 assumption because of the way they are applied.
· Aquaculture activities – no replacement is required under WCA for wetland impacts associated with aquaculture operations, including pond excavation, roads and dikes if they are authorized under a Section 404 permit.    
· Wild rice production – no replacement is required under WCA for wetland impacts associated with wild rice production operations if they are authorized under a Section 404 permit.  
Presently, to qualify for these exemptions under WCA, applicants must obtain a Section 404 permit.  The purpose of state assumption is to reduce the need for separate Section 404 permits, except in areas of the state where the COE must retain regulatory jurisdiction (see Section 3.2).  Furthermore, under state assumption, the state must regulate these activities to the extent that they are currently regulated under Section 404.  Potential options for these exemptions would be to eliminate them, or possibly rewrite them to be consistent with any CWA exemptions that might apply (such as normal farming practices) or with any applicable Section 404 general permits that do not require notification or mitigation.
Drainage (M.S. 103G.2241, Subd. 2; M.R. 8420.0420, Subp. 3) – allows drainage of any amount of farmed wetland having a specified cropping history and any amount of type 1 and up to five acres of type 2 or 6 wetlands in an area assessed for drainage benefits, subject to certain other conditions.  Under Section 404 this type of activity would require a permit if it involved a discharge of dredged or fill material into a wetland or waterbody that was determined to be jurisdictional under the CWA.  It’s highly likely that this exemption will require some level of revision under Section 404 assumption.

Restored wetlands (M.S. 103G.2241, Subd. 4; M.R. 8420.0420, Subp. 5) – allows landowners to drain or fill wetlands that were previously restored or created under conservation programs that allow reversion after the conservation contract or easement expires, or were solely funded by the current or previous landowners (no public or other private entity funding), provided the wetland has not been used for compensatory mitigation or deposited in the state wetland bank.  Such discharges might not be exempt under Section 404, depending on specific circumstances.  However, there are current and proposed Section 404 nationwide permits which would allow such reversions without compensatory mitigation, again under certain circumstances.  This exemption may need to be revised to be consistent with such Section 404 requirements.

Utilities (M.S. 103G.2241, Subd. 6; M.R. 8420.0420, Subp. 6) – allows up to 0.5 acre of impact associated with the installation, maintenance or replacement of utilities such as pipelines and electrical transmission lines.  This WCA exemption is somewhat consistent with current and proposed COE general permits.  However, project proposers must provide notification to the COE in certain circumstances and mitigation may be required.  This exemption will need revision under Section 404 assumption.

De minimis (M.S. 103G.2241, Subd. 9; M.R. 8420.0420, Subp. 8) – Allows various amounts of wetland impact (from 20 to 10,000 square feet) without replacement, regardless of the type or purpose of the activity.  There is no similar blanket provision in the Section 404 regulations, although the COE St. Paul District had previously matched the 400 square foot de minimis threshold as an activity category in RGP-003-MN and adopted the WCA de minimis exemption scheme for mitigation thresholds as a standard condition in RGP-MN-003.  Nonetheless, it’s highly likely that some revisions (such as noticing requirements) or reductions in the de minimis exemption would be necessary under state Section 404 assumption. 


		3.5.4. WCA/PWPP wetland mitigation requirements
There are a few aspects of compensatory mitigation under Minnesota’s state regulatory programs that are inconsistent with federal Section 404 requirements (see Section 3.4.5).  Unless otherwise noted below, it’s not certain that statute/rule changes will be required for these items, but they will certainly require discussion with EPA if Minnesota elected to pursue state assumption.

WCA Administrative Zones -- Under WCA, Minnesota is divided into three distinct administrative zones relating to historic wetland loss (see Figure __).  These zones apply in determining the amount and location of compensatory mitigation required under both WCA and the PWPP (for impacts to public waters wetlands), as well as in establishing the amount of allowable impact under the WCA de minimis exemption.  The zones are designated using county boundaries, partly for ease of administration, but mostly because the data on historic wetland loss was county-based.[footnoteRef:9]   Because of that, applying the administrative zones in determining WCA mitigation location and amounts sometimes conflicts with Section 404 requirements, which uses a watershed-based approach.  It will be necessary to adjust the boundaries to better conform to the watershed-based considerations required under Section 404 or perhaps to develop an entirely different approach to addressing the significant disparity in wetland loss/abundance across the state in mitigation policy.  [9:  Anderson, J. P., and W. J. Craig. 1984. Growing Energy Crops on Minnesota's Wetlands: The Land Use Perspective. CURA 84-3, University of Minnesota, Center for Urban and Regional Affairs, Minneapolis.] 


WCA replacement siting criteria – Both WCA and Section 404 incorporate an incremental approach for locating compensatory mitigation projects, from as near as possible to the impact extending to distant watersheds, depending on practicability and other factors.  However, WCA includes a county-level step in its siting criteria, which is not fully consistent with the wholly watershed-based approach under Section 404 (see the discussion above regarding WCA Administrative Zones).

PWPP mitigation requirements – Compensatory mitigation is required for permitted impacts to public waters regulated under the PWPP.[footnoteRef:10]  For impacts to public waters wetlands, the mitigation requirements specified in WCA rules must be followed.[footnoteRef:11]  But for impacts to other public waters, generally lakes, streams and rivers, the PWPP rules contain no specific standards for mitigation.  It’s likely that mitigation considerations and specifications for lakes and waterways will need to be incorporated into Minnesota Rules Chapter 6115, including addressing the Section 404 preference that compensatory mitigation be “in-kind,” i.e., impacts to streams be compensated by restoring or enhancing stream habitat and that mitigation for impacts to lakes be focused on lake habitat.[footnoteRef:12]   [10:  M.R. Chapter 6115.0250, Subp. 1a]  [11:  M.R. Chapter 6115.0250, Subp. 5.B.(1)]  [12:  33 CFR §332.3(e)] 



		3.5.5 Public road project mitigation
Under WCA, a replacement plan is not required for individual public road projects that impact wetlands for the repair, rehabilitation, reconstruction, or replacement of currently serviceable existing roads to meet state or federal design or safety standards. [footnoteRef:13] Instead, local road authorities report their impacts to BWSR, which is responsible for providing the wetland replacement.  However, statute and rule exempt the road authorities from the wetland replacement requirements as long as they report their impacts, even if BWSR is unable to provide the replacement (due to insufficient funding, for example).  While the general framework of the road impact replacement program is not inconsistent with Section 404, it will be necessary to amend WCA statutes and associated rules to eliminate the possibility for wetlands to be impacted without replacement. [13:  M.S. 103G.222, Subd. 1(m) and M.R. 8420.0544, para. D.] 


		3.5.6. State regulatory program jurisdiction
Section 3.3 addresses differences between waters regulated under Minnesota state program jurisdiction and waters regulated under the Clean Water Act.  To assume the Section 404 program, the state must regulate all waters/wetlands that are jurisdictional under the CWA.[footnoteRef:14]  Currently, some headwater areas of streams in Minnesota are jurisdictional under the CWA but are not regulated under any state program – generally stream reaches above the point at which the drainage area is two square miles, which is the limit of jurisdiction under the PWPP.  It will therefore be necessary to amend the state programs regulating discharge of dredged or fill material (WCA and the PWPP) to ensure comprehensive jurisdiction.  It may be useful to consider the existing definition of “waters of the state” found in M.S. 115.01: [14:  Clean Water Act jurisdiction is in the process of being revised, due to several Supreme Court decisions.  For the purpose of this feasibility study, federal jurisdiction is being considered as it’s currently defined and practiced.] 

Subd. 22. Waters of the state. "Waters of the state" means all streams, lakes, ponds, marshes, watercourses, waterways, wells, springs, reservoirs, aquifers, irrigation systems, drainage systems and all other bodies or accumulations of water, surface or underground, natural or artificial, public or private, which are contained within, flow through, or border upon the state or any portion thereof.

		3.5.7. State regulatory program stability
Although WCA, and to some extent the PWPP will require some revisions for the state to successfully apply for Section 404 assumption, it should be recognized that once the state assumes Section 404, any subsequent statute or rule changes affecting the state regulatory programs would trigger EPA review to re-assess compliance with Section 404.  The PWPP has undergone relatively few changes in the last twenty years and there is nothing to suggest that more frequent attempts at revision are forthcoming.  On the other hand, WCA statutes have been amended thirteen times since original passage in 1991, and the WCA rules have been revised a comparable number of times.  Continuing the past record of frequent WCA program changes would result in on-going administrative complications if Minnesota assumed the Section 404 program.
