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3. Required Study Elements
This chapter of the Section 404 Program Assumption Feasibility Study Report addresses each of the eleven topics identified in the law requiring the study (Appendix __).

3.2. Potential extent of assumption, including those waters that would remain under the jurisdiction of the United States Army Corps of Engineers due to the prohibition of 404 assumption in certain waters as defined in section 404(g)(1) of the federal clean water act.

3.2.1. Non-assumable waters

When a state or tribe assumes administration of Section 404 of the Clean Water Act, that authority does not apply to all waters; the COE retains permitting authority over certain waters.  The specific waters that a state or tribe may not assume, and for which permitting authority must be retained by the COE, are defined in a parenthetical within the first sentence of Section 404(g)(1) of the 1977 amendments to the Clean Water Act: 

“…other than those waters which are presently used, or are susceptible to use in their natural condition or by reasonable improvement as a means to transport interstate or foreign commerce shoreward to their ordinary high water mark, including all waters which are subject to the ebb and flow of the tide shoreward to their mean high water mark, or mean higher high water mark on the west coast, including wetlands adjacent thereto...”[footnoteRef:1] [1:  33 U.S.C. § 1344(g)(1)] 


The legislative history behind §404(g)(1) indicates that the language originated as a proposal to limit the jurisdiction of the COE by defining the term “navigable waters” under Section 404 to mean the same as the term had been used under Section 10 of the Rivers and Harbors Act of 1899 (Section 10), except that it excluded the “historical use” test.[footnoteRef:2]  Ultimately, the language that was passed into law in 1977 did not reduce the geographic jurisdiction of Section 404 over certain waters, but rather allowed states and tribes to assume the primary responsibility for regulating those waters.  The 1977 amendments also inserted provisions clearly stating that it is the policy of Congress for the states to implement the permit program under Section 404 of the Federal Clean Water Act.[footnoteRef:3]  [2:  See Committee on Public Works and Transportation, H.R. Rep. No. 94-1107, to accompany H.R. 9560, at 23 (May 7, 1976).]  [3:  33 U.S.C. § 1251(b)] 


The 404(g)(1) limitations on the extent of assumption are essentially determined in two parts: 1) certain navigable waters, and 2) adjacent wetlands.  The limitations, and specifically the lack of a clear and consistent interpretation of them, present several significant challenges for states and tribes considering assumption.

3.2.1.1. Navigable waters

When a state or tribe assumes administration of the 404 permitting program, Section 404(g)(1) defines the waters which must be retained by the COE to include those waters “…which are presently used, or are susceptible to use in their natural condition or by reasonable improvement as a means to transport interstate or foreign commerce…”[footnoteRef:4]  These criteria are not consistent with how the COE regulatory programs currently define various categories of regulated waters.  For example: [4:  33 U.S.C. § 1344(g)(1)] 

· Navigable waters, as regulated by the COE under Section 10, include those waters “…that are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.”[footnoteRef:5] [5:  33 CFR § 329.4] 

· Waters of the United States, as defined in COE regulations, include “all waters which are currently used, were used in the past, or may be susceptible to use in interstate or foreign commerce...”[footnoteRef:6] [6:  33 CFR § 328.3(a)(1)] 

· EPA and COE guidance issued after the Rapanos decision in 2006 defines jurisdictional “traditional navigable waters” to “include all of the navigable waters of the United States, defined in 33 CFR Part 329 and by numerous decisions of the federal courts, plus other waters that are navigable-in-fact…”[footnoteRef:7]  The definition of “navigable-in-fact” comes from a long line of U.S. Supreme Court cases, which are summarized in Appendix D of the Rapanos joint agency guidance. [7:  http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/jd_guidebook_051207final.pdf] 

These differences present challenges in defining and identifying the waters to be retained by the COE.  It is certainly logical that the waters that must be retained by the COE for program administration is a smaller subset of the waters that are jurisdictional under Section 404 – assumption by a state or tribe does not change what is regulated, just who implements the regulation.  However, determining the specific extent of assumption can create complications for states such as Minnesota that contain a significant number of waters.  In addition, court cases and programmatic changes have resulted in differing uses, interpretation, and importance of terms now, compared to the period of time leading up to the 1977 legislation allowing for 404 assumption. 

In comparing the definition of navigable waters for purposes of Section 10 jurisdiction (for example) with the waters that must be retained by the COE under Section 404 assumption, note that retained waters do not include those waters that are navigable due to past use.  In general, it is reasonable to conclude that those waters which must be retained by the COE are essentially Section 10 waters minus those deemed navigable solely based on historic use.  This presents several complications:
· All waters that could be on the Section 10 list for a particular state may not be on the Section 10 list.  However, they would not become Section 10 waters until they are officially added to the list of Section 10 waters maintained by the COE.
· The information used to add a water to the Section 10 list may not be comprehensive (i.e. if a water met the historic use test, no further examination was needed).  As such, if there is a disagreement on the status of a particular water, obtaining information to confirm whether a water is “presently used” or “susceptible to use” could require substantial research.
· The terms used in the statute and regulations (i.e. susceptible, reasonable improvement, transport vs. use in, commerce, etc.) can be challenging to interpret and apply to the circumstances associated with a specific water body.
· There appear to be varying levels of understanding and differing interpretations among individual staff of the states, the COE, and the EPA regarding the terms and language contained in the statute and/or the applicability of other terms or types of waters to Section 404(g)(1).
While the differences in language may seem minor, varying interpretations can lead to vast differences in the geographic scope of a state-assumed program.  Lacking consistent federal guidance regarding which navigable waters must be retained by the COE, it is difficult to estimate the overall extent of assumable waters in Minnesota (or any state) prior to actually developing an agreement with the COE as described in section 3.2.5.
3.2.1.2. Adjacent wetlands

For Minnesota, a state with vast, interconnected wetland resources, determining which wetlands will be retained by the COE for program implementation (and thus the extent to which state assumption would apply) is a significant factor in determining the structure and resources necessary for both the state and federal programs, as well as the overall benefits that would accrue from assumption.  It is the most significant factor affecting the feasibility of Minnesota assuming Section 404.  Similar to defining retained navigable waters, there is currently a lack of federal guidance to determine which adjacent wetlands must be retained by the COE for purposes of Section 404 assumption.

A simple reading of the §404(g)(1) statute language could lead to the interpretation that all “adjacent” wetlands should be retained by the COE, and are thus not assumable by the State.  However, it can be argued that this interpretation is not consistent with the history and purpose of 404(g)(1).  For example:
· In 1977, in response to a question on the floor of the House of Representatives, Congressman Don H. Clausen, the ranking minority member of the Subcommittee on Water Resources of the House Committee on Public Works and Transportation and one of the drafters of the 1977 CWA amendments,[footnoteRef:8] explained that, for the purposes of 404 assumption, the word “adjacent” means “immediately contiguous to the waterway.”[footnoteRef:9] [8:  See 122 Cong. Rec. 16539 (in reference to H.R. 9560).]  [9:  123 Cong. Rec. 38972 (Dec. 15, 1977).] 

· As the Section 404 regulatory program evolved, the term “adjacent” was more heavily scrutinized and litigated, and as a result, carries greater weight and importance today.  In a state like Minnesota, “adjacent” wetlands (as currently defined by the COE for jurisdiction) can extend tens and even hundreds of miles from a water body.  Using this same standard, and essentially completing the equivalent of a jurisdictional determination, to determine who regulates a project (state or COE) would not be efficient from an implementation standpoint nor would it benefit the regulated public.  In addition, there would be very little left for the state to assume leaving no incentive for Section 404 program assumption, contrary to the policy of Congress referenced in section 3.2.1.
· Michigan and New Jersey (the only states to assume Section 404) have differing methods to determine which waters are retained by the COE, neither of which include all adjacent wetlands.
It is important to note, however, that our understanding of congressional intent is somewhat limited, as is the history of application, since only two states have assumed the Section 404 program.  As such, it remains unclear as to which wetlands (and to what extent) should be retained by the COE.  Similar to retained navigable waters, it is extremely difficult to estimate the amount of assumable wetlands (even if there was a known set of retained navigable waters) without consistent guidance on how to identify the extent to which adjacent wetlands should be retained by the COE.

3.2.2. Michigan and New Jersey

Michigan’s MOA with the COE merely restates the §404(g)(1) language, and identifies the waters retained by the COE in an attachment:
“Consistent with the provisions of Section 404(g) CWA, all waters within the State of Michigan shall be regulated by DNR as part of this state program OTHER THAN those waters which are presently used, or are susceptible to use in their natural condition or by reasonable improvement as a means to transport interstate or foreign commerce shoreward to their ordinary high water mark, including wetlands adjacent thereto.  These waters are specifically identified in ATTACHMENT A – “Navigable waters of the United States in U.S. Army Engineer District, Detroit, November 1981”, attached to this Memorandum of Agreement, which will be regulated by DNR and COE under applicable state and Federal statutes.”[footnoteRef:10] [10:  Memorandum of Agreement between the State of Michigan and the Department of the Army (1984).] 


New Jersey also restates the statute, but specifies a 1,000 foot administrative boundary for retained adjacent wetlands.
“All waters of the United States, as defined at 40 CFR section 232.2(q), within the state of New Jersey will be regulated by NJDEPE as part of their State Program with the exception of those waters which are susceptible to use in their natural condition or by reasonable improvement as a means to transport interstate or foreign commerce shoreward to their ordinary high water mark, including all waters which are subject to the ebb and flow of the tide shoreward to their mean high water mark, including wetlands adjacent thereto.  For the purposes of this agreement, the Corps will retain regulatory authority over those wetlands that are particularly or entirely located within 1,000 feet of the ordinary high water mark or mean high tide of the Delaware River, Greenwood Lake, and all water bodies which are subject to the ebb and flow of the tide.”[footnoteRef:11] [11:  Memorandum of Agreement between the State of New Jersey and the Department of the Army (1993).] 


3.2.3. Assumable Waters Subcommittee

The challenges discussed above are well recognized.  In April of 2014 (during promulgation of the new, proposed Federal Clean Water Rule), the Environmental Council of the States, the Association of Clean Water Administrators, and the Association of State Wetland Managers sent a joint letter to the EPA recommending that “steps to further clarify the scope of assumable and non-assumable waters be initiated in a timely manner.”  The letter cited concerns that “states currently considering assumption are having difficulty making progress because of the current uncertainty.”  The letter further outlined the challenge and need for clarity as follows: 

“Clear identification of assumable and non-assumable waters has been made more difficult by legal decisions that address terms such as “navigable” and “adjacent.” Nonetheless, Congress intended that states be able to assume regulatory responsibility for the majority of waters within their boundaries. Clarification of assumable waters will help to facilitate state assumption where it is desired – providing benefits to the public, the resource, and the state and federal agencies.”

In 2015, partly in response to the above request by the state associations, EPA established the Assumable Waters Subcommittee of the National Advisory Council for Environmental Policy and Technology (NACEPT) to “provide advice and develop recommendations on how the U.S. Environmental Protection Agency (EPA) can best clarify for which waters the state/tribe has CWA section 404 permit responsibilities, and for which waters the USACE retains CWA section 404 permit responsibility, under an approved state/tribal program.”[footnoteRef:12]  The Charge to the Subcommittee also identified a lack of clarity as a challenge to states: [12:  https://www.epa.gov/cwa-404/assumable-waters-sub-committee] 


“When a state or tribe considers assuming such responsibilities, among the first questions that needs to be answered is for which waters will the state or tribe assume permitting responsibility and for which waters will the USACE retain permitting authority. States have raised concerns to the EPA that section 404 of the CWA and its implementing regulations lack sufficient clarity to enable states and tribes to estimate the extent of waters for which they would assume program responsibility and thus calculate associated program implementation costs.  The lack of clarity on these questions has been identified by the states as a challenge to pursuing assumption as envisioned under the CWA.”[footnoteRef:13] [13:  id.] 


In further recognizing the importance of this issue to states and tribes considering assumption, the Subcommittee’s charge also includes:

“Specifically, this effort will address the states’ request to provide clarity on this issue enabling them to assess and determine the geographic scope and costs associated with implementing an approved program.”[footnoteRef:14] [14:  id.] 


The State of Minnesota is represented on the Assumable Waters Subcommittee by Les Lemm, Wetlands Section Manager with BWSR.  The Subcommittee is expected to complete its work in early 2017.  The Subcommittee’s recommendations will be provided via a final report to NACEPT, which will consider the report in providing advice and recommendations to EPA on how to clarify which waters are assumable by a state or tribe.

3.2.4. Other non-assumable waters

In addition to certain waters and wetlands discussed above, the state may not assume permitting authority for projects on lands for which it does not have jurisdiction, such as federal or Indian lands.

Minnesota has 12 federally recognized Indian reservations (including the Minnesota Chippewa tribe, which is a federally recognized tribal government for six member tribes).  Most of the reservations are found in northern Minnesota, with the Red Lake Indian Reservation being the largest.  The federally recognized reservations, including acres of tribal land for each, are:[footnoteRef:15]   [15:  http://www.house.leg.state.mn.us/hrd/pubs/indiangb.pdf] 


Anishinaabe Bands (Chippewa/Ojibwe)
· Bois Forte (Nett Lake) - 29,116.25 acres
· Fond du Lac - 11,072.38 acres
· Grand Portage - 39,274.34 acres
· Leech Lake - 14,855.02 acres
· Mille Lacs - 4,369.27 acres
· White Earth - 63,625.16 acres
· Red Lake - 806,698.49 acres
Dakota Communities (Sioux)
· Lower Sioux - 1,729.62 acres
· Prairie Island - 2,601.36 acres
· Shakopee-Mdewakanton - 1,797.39 acres
· Upper Sioux - 857.14 acres
The federal government owns about 7 percent of the land area in Minnesota, or 3.4 million acres.  Almost all federal land in Minnesota is natural resource land, primarily forest acreage in the Chippewa and Superior National Forests.  Other federal lands are mainly in national wildlife refuges (including waterfowl production areas), national parklands, and Indian reservation lands.[footnoteRef:16] [16:  Minnesota House of Representatives Research Department, http://www.house.leg.state.mn.us/hrd/pubs/ss/sssoland.pdf] 


3.2.5. Process for determining the extent of assumption

A complete application to the EPA for Section 404 program assumption must include a Memorandum of Agreement (MOA) with the COE that defines the waters for which the COE will retain regulatory authority and addresses other procedural issues.  The specific requirements of the MOA are established in 33 CFR § 233.14 as follows:

“Memorandum of Agreement with the Secretary.
(a) Before a State program is approved under this part, the Director shall enter into a Memorandum of Agreement with the Secretary. When more than one agency within a State has responsibility for administering the State program, Directors of each of the responsible agencies shall be parties of the Memorandum of Agreement.

(b) The Memorandum of Agreement shall include:
(1) A description of waters of the United States within the State over which the Secretary retains jurisdiction, as identified by the Secretary.

(2) Procedures whereby the Secretary will, upon program approval, transfer to the State pending 404 permit applications for discharges in State regulated waters and other relevant information not already in the possession of the Director.
Note:  Where a State permit program includes coverage of those traditionally navigable waters in which only the Secretary may issue section 404 permits, the State is encouraged to establish in this MOA procedures for joint processing of Federal and State permits, including joint public notices and public hearings.

(3) An identification of all general permits issued by the Secretary the terms and conditions of which the State intends to administer and enforce upon receiving approval of its program, and a plan for transferring responsibility for these general permits to the State, including procedures for the prompt transmission from the Secretary to the Director of relevant information not already in the possession of the Director, including support files for permit issuance, compliance reports and records of enforcement actions.”

While the regulations lay out the general content of the MOA, they do not prescribe a process or timeline to create it.  Also, while the language indicates that retained waters are identified by the COE, the fact that they are established through an MOA seems to imply that there will be state and federal collaboration during MOA development.  The regulations also do not identify procedures for resolving disputes between a state or tribe and a particular COE District, should they arise.

Since the extent of assumable waters can significantly affect other aspects of state program planning and development, it would be necessary to begin discussions with the COE very early in the process (i.e. immediately upon a state decision to pursue assumption).  It would also be important to include the EPA in the development of the MOA for their guidance and concurrence.

The MOA should also address other procedural issues not identified in the regulations, such as developing a process to deal with projects that cross administrative boundaries, changes to property ownership that affect program administration (i.e. federal or Indian lands), and the use of mitigation credits approved under both the state and federal regulatory programs.

	3.2.6. Implications for Minnesota

The current uncertainty over non-assumable waters creates a significant challenge for assessing the feasibility of Section 404 assumption in Minnesota, which cannot be addressed within the scope of this study.  Depending on the interpretation, the extent of non-assumable waters in the state could range from nearly everything that is currently jurisdictional under Section 404, to a narrow subset of those waters currently on the Section 10 list including adjacent wetlands up to their ordinary high water mark.

A reasonable interpretation of which adjacent wetlands are assumable by the state will be vital for Section 404 assumption to be feasible.  This is the most significant factor affecting the feasibility of Section 404 assumption in Minnesota.  As discussed in section 3.2.1.2, a broad interpretation of which wetlands must be retained by the COE (i.e. all adjacent wetlands) leaves little for the state of Minnesota to assume and diminishes the potential benefits of assumption.

It will also be important to establish an administrative boundary for assumable/non-assumable wetlands.  Section 404 assumption does not change the overall level of resource protection, but rather who regulates it.  As such, establishing an administrative boundary for program implementation will be important for both state and federal program efficiency, as well as applicant certainty.  Completing the equivalent of a jurisdictional determination just to determine where to submit the application is not feasible for the regulating agencies or the regulated public.  To be most effective, the boundary should be consistent with another existing regulatory boundary measured from the ordinary high water mark (i.e. building setback zones, shoreland program boundaries, etc.).

The upcoming recommendations of the Assumable Waters Subcommittee may provide additional insight and options for the state and the COE, St. Paul District to consider in developing an MOA.  However, federal guidance would provide the most clarity to the issue of assumable waters, and the extent to which program assumption is feasible in Minnesota.  The state could wait for such guidance to be issued to assess assumption feasibility, although it’s not known if or when such guidance may be forthcoming.  Alternatively, the only way for Minnesota to determine what waters/wetlands are assumable is to begin a collaborative process with the COE, St. Paul District to develop an MOA.  While it would be important to start this process early, it could take place simultaneously with other necessary program development work occurring prior to the submission of a full application for Section 404 assumption to the EPA.
