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3. Required Study Elements
This chapter of the Section 404 Program Assumption Feasibility Study Report addresses each of the eleven topics identified in the law requiring the study.

	3.3. Differences in waters regulated under Minnesota laws compared to waters of the United States, including complications and potential solutions to address the current uncertainties relating to determining waters of the United States;  

To assume the Section 404 program, a state must regulate all waters that are jurisdictional under the CWA.  A state may, for their own policy reasons, elect to regulate more waters than are covered under the CWA, but to assume Section 404, a state cannot omit from regulation waters that are jurisdictional under the CWA.  (Note however, that the COE must retain permitting authority for certain waters if a state assumes Section 404 – see Section 3.2).  The jurisdictional scope of the CWA and the applicable Minnesota state regulations are described and compared below, identifying implications for Section 404 assumption and potential solutions.  For the waters regulated under Minnesota laws, this analysis focuses primarily on WCA and the PWPP as state permitting programs regulating physical impacts (dredge/fill/drain) to waters.  They are the state programs analogous to the CWA Section 404 Program.  Minnesota water quality regulations[footnoteRef:1] apply to essentially all waters in the state, but they are not a stand-alone permitting program – they are typically applied to permits issued under other regulatory programs.  [1:  M.S. 115.03 and M.R. Chapter 7050] 


3.3.1 Scope of Clean Water Act jurisdiction
Under Section 404 of the CWA, the Corps and EPA have jurisdiction over ‘‘navigable waters.’’  This term is further defined in section 502(7) of the law as ‘‘waters of the United States, including the territorial seas.’’[footnoteRef:2]  The CWA leaves it to EPA and the Corps to define the term ‘‘waters of the United States.’’ The agencies’ definition has been litigated several times in the past 15 years which ultimately led to the rulemaking process that in 2015 produced a new definition of waters of the United States.  Implementation of the new rule, however, has been stayed pending the resolution of several legal challenges.  In the meantime the agencies continue to use the existing regulations (last codified in 1986) which defines ‘‘waters of the United States” as traditional navigable waters, interstate waters, all other waters that could affect interstate or foreign commerce, impoundments of waters of the United States, tributaries, the territorial seas, and adjacent wetlands.[footnoteRef:3].  The regulations also contain two specific exclusions from the definition of waters of the United States.  Waste treatment systems designed to meet the requirements of the CWA and prior converted cropland are not ‘‘waters of the United States’’ under the agencies’ current regulations.  Determining the CWA jurisdictional status of an area designated as prior converted cropland is solely up to the EPA, regardless of determinations made by any other Federal agency, such USDA.  The limit of CWA jurisdiction is the ordinary high water mark (as defined in the federal regulations) of a non-wetland water and, when adjacent wetlands are present, the limit of that wetland as determined in accordance with the Corps of Engineers Wetland Delineation Manual and applicable Regional Supplement. [2:  Codified in statute at 33 USC §1362(7)]  [3:  33 CFR 328.3; 40 CFR 122.2] 

 
Currently, the jurisdictional status of an aquatic resource under the CWA is a fact specific determination made by Corps or EPA staff on a case by case basis.  In contrast to the DNR’s PWPP, there is not a map or list that can be consulted to determine if a CWA permit is required for work in a particular wetland or waterbody falls under CWA jurisdiction.[footnoteRef:4]  Further, unlike WCA where the scope of jurisdiction covers nearly all wetlands in the state, the U.S. Supreme Court has made it clear that there is a limit to federal jurisdiction, particularly for wetlands/waters that have only a speculative or insubstantial effect on downstream navigable waters.  This lack of clarity on the scope of CWA jurisdiction is one of the major criticisms of the Section 404 program and one that causes delays in processing jurisdictional determinations and issuing permits. [4:  The exception to this is navigable waters designated under the Rivers and Harbors Act of 1899.  The Corps maintains a list of those waters in Minnesota that have been designated as navigable waters.  All navigable waters are also subject to the permitting requirements of the CWA.  ] 


3.3.2 Scope of Wetland Conservation Act jurisdiction
The jurisdictional scope of WCA is provided in M.R. Chapter 8420.0105.  This chapter regulates “the draining or filling of wetlands, wholly or partially, and excavation in the permanently and semipermanently flooded areas of type 3, 4, and 5 wetlands, and in all wetland types if the excavation results in filling, draining, or conversion to nonwetland.” [footnoteRef:5]  This explanationstatement of scope covers both geographic jurisdiction (those resources on the landscape that are covered by WCA, i.e., wetlands) and activity jurisdiction (activities that are regulated, i.e, draining, filling, and in some cases, excavation).  For comparative purposes, this section of the report will only address the geographic jurisdiction of WCA.  The geographic scope of WCA is very straightforward in that it generally covers all wetlands in the state with three exceptions: incidental wetlands, public waters wetlands, and wetlands affected by those peat mining operations that are subject to permit to mine and reclamation requirements of Minnesota Statutes sections 93.44 to 93.51.[footnoteRef:6]  Incidental wetlands are defined as “wetland areas that the landowner can demonstrate, to the satisfaction of the local government unit, were created in nonwetland areas solely by actions, the purpose of which was not to create the wetland.”[footnoteRef:7]  Examples of incidental wetlands includes stormwater ponds and ditches constructed in upland areas.  Relative to the amount of naturally occurring wetlands in Minnesota, the extent of incidental wetlands in the state is not significant.  Public water wetlands are excluded from WCA jurisdiction because they are regulated under the DNR’s PWPP (Minnesota Statutes, Section 103G.005, subd. 15).  Public water wetlands are discussed in more detail in section 3.3.3.  Similarly, the state of Minnesota has also assigned responsibility for regulating wetlands associated with peat mining operations to the DNR under state’s permit to mine program.  Peat mining projects over 40 acres are subject to mineland reclamation requirements while those less than 40 acres maywould generally be subject to WCA regulation or regulated under the PWPP if the area to be mined is a public water.  The boundary of wetlands regulated under WCA jurisdiction is determined in accordance with the Corps of Engineers Wetland Delineation Manual and applicable Regional Supplement.  However, activities outside the boundary can be regulated if they result in draining or filling a wetland.   [5:  “Wetlands” are defined in state statute as follows:
M.S. 103G.005, Subd. 19. Wetlands. (a) "Wetlands" means lands transitional between terrestrial and aquatic systems where the water table is usually at or near the surface or the land is covered by shallow water. For purposes of this definition, wetlands must have the following three attributes:
(1) have a predominance of hydric soils;
(2) are inundated or saturated by surface or ground water at a frequency and duration sufficient to support a prevalence of hydrophytic vegetation typically adapted for life in saturated soil conditions; and
(3) under normal circumstances support a prevalence of such vegetation.
(b) For the purposes of regulation under this chapter, the term wetlands does not include public waters wetlands as defined in subdivision 15a.]  [6:  See M.S. 103G.005, Subd. 19(b) and M.R. 8420.0105 Subp. 2.D. and G.]  [7:  M.R. 8420.0105, Subp. 2.D.] 


3.3.3 Scope of Public Waters Permitting Program jurisdiction
The statutory definition of public waters includes public waters and public waters wetlands.  Public waters are all waterbasins and watercourses that meet the criteria set forth in Minnesota Statutes, Section 103G.005, subd. 15 that are identified on Public Water Inventory maps authorized by Minnesota Statutes, Section 103G.201.  Public waters wetlands include all type 3, type 4, and type 5 wetlands (as defined in U.S. Fish and Wildlife Service Circular No. 39, 1971 edition) that are 10 acres or more in size in unincorporated areas or 2.5 acres or more in size in incorporated areas.  The waters that are under the jurisdiction of the MNDNR are shown on maps commonly referred to as Public Waters Inventory (PWI) maps.  The regulatory "boundary" of these waters and wetlands is the ordinary high water level (OHWL), as defined in state statute.

The waters covered by the PWPP are very specifically defined in statute and are readily identified as a result of the PWI mapping.  Based on the criteria set forth in Minnesota Statutes, Section 103G.005, subd. 15 for non-wetland waters it is apparent that there is a class of such waters in the state that is not subject to PWPP jurisdiction; this beingspecifically headwater watercourses having less than the 2two square mile drainage area threshold established in statute.  Watercourses with less than this amount of contributing drainage area are not protected under state law dredge/fill/drain permitting programs, regardless of their flow regime.[footnoteRef:8]  In addition to small drainage area streams, there are a few instances of other isolated stream segments that are not identified as regulated watercourses on PWI maps.  There is also the possibility that there areappear to be some non-wetland, lake or pond-like basins that are not included on PWI maps and therefore would not be covered under any state dredge/fill/drain permitting programregulation.[footnoteRef:9]  This would include some basins that do not meet the size criteria for public water designation, became deeper or larger after the PWI was completed, were simply missed during the inventory process, or were omitted from the PWI for other reasons.  A more detailed survey would be needed to determine how many of these waters exist, but a brief review of the PWI map for Washington County identified several potential non-wetland waters that are not included on the PWI map for this county (Figure __).   [8:  Certain trout stream headwaters having less than two-square mile drainage areas have been included on the PWI as a result of a lawsuit.]  [9:  These basins, as well as headwater streams are likely to be covered under state water quality standards, but the standards would not typically be applied in the absence of a permit issued under some other regulatory program.] 

Public water wetlands are a narrowly defined subset of wetlands found in the state.  Any wetlands that may have qualified as public waters wetlands but are not identified on the PWI would fall under WCA jurisdiction.  Consequently, all wetlands in the state (except incidental wetlands – see above) are covered by state regulations.  


3.3.4 Comparison of state and federal jurisdiction in Minnesota
A comparison of the jurisdictional scope of the CWA against the state regulatory programs must distinguish between wetlands and non-wetland aquatic resources because of the division of authority between the PWPP and WCA in Minnesota.  Because of the case- specific determinations associated with CWA jurisdiction, the following comparisons should be viewed as general statements made at a programmatic level.  

3.3.4.1 Wetlands
In general, the combined geographic scope of WCA, the PWPP, and the permit to mine program have a broader geographic scope for wetland resources in Minnesota than the CWA.  This is primarily attributable to the comprehensive nature of WCA.  However, the difference in scope between the CWA and the combined state programs is not systematic and is not consistent across the state.  For example, state program and CWA jurisdiction are likely to have nearly complete overlap in areas of the state having abundant wetlands that are contiguous to watercourses that have at least seasonal flow and high connectivity to downstream waters.  Conversely, there is likely to be significantly less overlap where wetlands tend to be isolated and there is no apparent surface connection to downstream waters.  However, the fact that state program jurisdiction is generally broader than CWA jurisdiction for wetlands isdoes not apose problems for Section 404 assumption.  The clearest problematic area for state assumption purposes is the exclusion of incidental wetlands from WCA jurisdiction.  While not all of the wetlands determined to be incidental would be jurisdictional under the CWA, it is reasonable to assume that at least some (e.g., road ditches) would be regulated.  

3.3.4.2 Non-wetland waters
The most obvious and systematic difference in jurisdiction between the PWPP and the CWA is the extent to which headwater streams with drainage areas of less than two square miles are regulated.  The criteria in M.S. 103G.005 for defining public waters provide coverage for headwater streams downstream from the point natural or altered watercourses where the total drainage area is greater than 2two square miles in area.  The CWA does not impose a drainage area threshold but instead relies on the permanence of flow and/or a significant nexus to the downstream navigable water in order to assert jurisdiction over headwater streams that exhibit an ordinary high water mark.  The COE routinely asserts jurisdiction over watercourses in areas upstream of the 2two square mile threshold, particularly if the watercourse exhibits perennial or seasonal flow.[footnoteRef:10]  Although it is difficult to quantify the difference in the scope of jurisdiction between the state and federal programs (measured in miles of watercourse) the number is expected to be fairly substantial given the large number of smaller drainage area and headwater streams and their cumulative length beyond the extent of PWPP jurisdiction. [10:  Seasonal flow is defined in the Clean Water Act Jurisdictional Guidance after the Supreme Court decision in Rapanos as continuous flow for three months.] 


ForRegarding non-wetland water basins (lakes, ponds), the PWPP almost certainly regulates a number of such basins that are likely notn- jurisdictional under the CWA.  Of more concern for potential Section 404 assumption is the fact that there are an unknown number of non-wetland basins that are not on the PWI and therefore not covered under any state dredge/fill/drain permittingregulatory program (Figure __).  Some of these are certain to be jurisdictional under the CWA, but cannot be identified without conducting a basin-specific jurisdictional analysis.  In light of this, a concise statement regarding the overlap between the state and federal programs with respect to non-wetland water basins cannot be made without additional analysis.  Nonetheless, for Minnesota to assume the Section 404 program, the state must regulate all basins that are jurisdictional under the CWA.

3.3.5 Summary
The state of Minnesota would need to assert state dredge/fill/drain permitting program jurisdiction over several additional categories of waters to be able to certify that all of the CWA waters are regulated by the state.  These additional categories include some types of incidental wetlands, headwater streams with drainage areas less than 2two square miles and possibly other isolated stream reaches, and waterbasins not identified on the PWI that are generally greater than 10ten feet deep and thus not subject to the WCA.  Closing these jurisdictional gaps would also address the current uncertainty over defining waters of the U.S. under the CWA as it relates to Section 404 assumption.  Regulating essentially all waters in Minnesota under state dredge/fill/drain permitting programs would eliminate the need to separately determine CWA jurisdiction.  Applicants who receive state permits/authorizations under state programs approved for Section 404 assumption would be covered under Section 404 whether the affected water is jurisdictional under the CWA or not. 

Figure __.  Example of potential non-wetland basins that are not on the PWI and therefore not regulated under Minnesota state dredge/fill/drain permitting programs.
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