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3. Required Study Elements
This chapter of the Section 404 Program Assumption Feasibility Study Report addresses each of the eleven topics identified in the law requiring the study.

	3.10. Other information as determined by the board and commissioner

		3.1.1. Information from other states on Section 404 assumption
Only tTwo states, Michigan and New Jersey, have assumed Section 404 to date., but mMany other states have engaged in varying levels of investigation and progress toward assumption.  For this feasibility study, information was obtained from other states on their experiences through a variety of means.  
· In late 2015, an intern for the PCA conducted an extensive review of reports and findings from other states that have either assumed Section 404 or have investigated assumption.  She also interviewed state program staff from several states on their experiences.  Her full report and a summary table are presented in Appendix __.   
· Other documents and presentations on state assumption were obtained and reviewed, notably:
· “Clean Water Act Section 404 Program Assumption: A Handbook for States and Tribes,”  2011, Association of State Wetland Managers, Inc. (ASWM) and Environmental Council of the States (ECOS) (see Appendix __ )
· “Pursuing Clean Water Act Assumption: What States Say About the Benefits and Obstacles,” presentation by Kathy Hurld and Jennifer Linn, USEPA, at the Association of Wetland Managers State/Federal Coordination Meeting, 2008.  This presentation included the findings from interviews of regulatory program representatives from nine states selected based on a history of “serious inquiry” into Section 404 assumption.  
· “The Trouble with Assumptions: An Analysis of the Ongoing Struggles with §404 Assumption,” 2014, Aileen Carlos, M.S. Thesis, University of Oregon
· On July 11, 2016, state regulatory program representatives from New Jersey, Michigan and Oregon participated, via web conference, in a Core Feasibility Study Group/Stakeholder meeting for this study.  Each of the states made presentations on their experiences with Section 404 assumption and answered questions from the Minnesota participants.
· Les Lemm, BWSR Wetlands Section Manager, represents Minnesota on a national EPA-led committee to address questions about what waters are assumable by states (see Section 3.2).  Michigan, New Jersey and several states that have or are actively investigating Section 404 assumption are on the committee and have provided valuable insights through that forum.
As the only states to have assumed Section 404, the experiences of New Jersey and Michigan are instructive, particularly Michigan, as a Great Lakes state with abundant wetlands and located in EPA Region 5, as is Minnesota.  Both states assumed Section 404 in the 1980’s, providing a long history with assumption.  Representatives from both states were quite positive about their overall experience.  They mentioned collaborative working relationships with EPA and cited the following benefits from having assumed section 404:
· Streamlined permitting, with a single (state) permit required for most projects.  Michigan issues about 4,000 water/wetland permits each year.  Under their MOU with EPA, only about 2% of the permits require EPA review.  Most permits in Michigan are issued within their stated 45 day goal.  New Jersey issues between 1,600 and 2,000 permits a year, with less than 10 per year requiring EPA review.  Instances where the state issued a permit over EPA objections were very rare (one case in New Jersey, a “handful” in Michigan – mostly due to state permit decision timing requirements).  In those cases, the state issued their permit and the applicant had to apply for Section 404 authorization from the COE separately.  Both states screen their applications for threatened and endangered species and cultural/historic sites and coordinate directly with the USFWS for Endangered Species Act compliance and with their State Historic Preservation Office for National Historic Preservation Act compliance. 
· Improved resource protection by better allocating available state and COE staff.
· Greater ability to emphasize state resource protection goals by reliance on state (rather than federal) regulatory authorities.
· Greater incentive to maintain effective state regulatory protections because weakening the programs could jeopardize the states’ assumption certification.  However, it should be noted that amendments to Michigan’s permit program enacted in 2013 are currently under review by EPA. 
Despite a long history of pursuing state assumption, dating from the early 1980’s to the present, Oregon has so far been unsuccessful in obtaining approval.  Some attempts failed due to breakdowns in the legislative process to pass the necessary authorizations.  The chief impediment recently has been failure to reach agreement with the USFWS and the National Marine Fisheries Service regarding coordination on federally threatened/endangered salmon species.  However, other challenges going forward included funding issues and the current uncertainty over assumable waters.

The ASWM/ECOS handbook on state assumption (see above) succinctly summarizes the potential and realized benefits from state assumption as well as the challenges and obstacles cited by the states:	Comment by Doug Norris: Moved to Chapter 1 or 2

Benefits of Section 404 assumption:
· Elimination of a high percentage of duplication in state/tribal and federal permitting programs
· Reduced costs for permit applicants, resulting from reduced duplication, as well as often faster state/tribal permit processes
· More effective resource management at the landscape/watershed level, drawing on localized expertise and integration of wetland management with other state or tribal land use management and natural resource programs
· Incorporation of state or tribal goals and policies into the overall permit process, and
· Improved consistency and stability in the regulation of dredge and fill activities across multiple levels of government.
Challenges and obstacles to Section 404 assumption:
· The need to meet §404 requirements with a parallel state or tribal program that regulates a wide range of waters – lakes, streams and wetlands – with stringent regulatory criteria
· Provision of a compliance and enforcement program consistent with the federal program
· Financial cost to the state or tribe
· Necessity of broad public and political support for this shared approach.

The ASWM/ECOS handbook on state assumption (see above) lists the need for broad public and political support as a challenge states face in assuming the Section 404 program (see Section 1.1)  Regarding the need for broad public and political support for Section 404 assumption,In this regard, stakeholders from Minnesota’s conservation community, while clearly supportive of streamlined and more efficient permitting, have expressed concern over the potential loss of COE involvement in permitting should Minnesota pursue assumption.  They cite analyses and studies indicating that redundant, though coordinated state-federal permitting can produce better resource outcomes (see Section 3.4.8).  While recognizing that hearing only from state program employees from other states does not necessarily ensure a balanced picture, a thorough survey of stakeholders from other states is beyond the scope of this study.  Of note however, is a 2012 report from the Michigan Wetlands Advisory Council, a government/stakeholder group with representation from all sectors charged with analyzing Michigan’s regulatory program as it relates to Section 404 assumption.  While including several recommendations for program improvement, the report states that, “The Council was unanimous in its belief that Michigan should retain its designation as an approved Section 404 Program, making the assumption that necessary legislative changes can be positively concluded.”  

According to a “Status and Trends Report on State Wetland Programs in the United States” prepared by the ASWM (2015), 24 states have at one time considered state assumption of Section 404.  Although only two states have actually assumed Section 404, many states have implemented a variety of other coordinated federal-state permitting procedures.  These include programmatic general permits (see Section 3.9), joint application forms, and joint public noticing.
