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3. Required Study Elements
This chapter of the Section 404 Program Assumption Feasibility Study Report addresses each of the eleven topics identified in the law requiring the study (Appendix __).

3.4. Measures to ensure the protection of aquatic resources consistent with the Clean Water Act, Wetland Conservation Act, and the public waters program administered by the Department of Natural Resources
The federal regulations for state assumption of the Section 404 program contain the following provision: 

40 CFR §233.1(d) Any approved State Program shall, at all times, be conducted in accordance with the requirements of the Act (Clean Water Act) and of this part. While States may impose more stringent requirements, they may not impose any less stringent requirements for any purpose.  

The term “stringent” is not defined or described, but presumably refers to the overall effectiveness of the program procedures and requirements in achieving the goals of the CWA.  The main focus of this section of the report is to compare Minnesota state regulatory programs with the provisions of the CWA Section 404 Program as they relate to protection of aquatic resources.  Specifically, areas where Minnesota requirements and standards may be less stringent than Section 404 are identified in this section and further addressed in Section 3.5.

Some stakeholders expressed concern that state assumption of Section 404 may lead to weaker regulatory program enforcement and more wetland loss in Minnesota.[footnoteRef:1]  They recommended that this report identify additional measures to enhance overall resource protection under state regulatory programs.  A full discussion of such measures is beyond the scope of this study, but would include increased funding and staffing for regulatory programs, improved staff training, and enhanced opportunities for public engagement in regulatory program decisions and enforcement.  A necessary assumption for this study is that if Minnesota applied for and received EPA approval to assume the Section 404 program, then the applicable regulations will be properly implemented, i.e., there should be no difference in the regulatory outcomes depending on who administers the regulations (state vs. federal).  It should also be noted that other stakeholders maintain that state assumption could lead to better resource protection, resulting from a comprehensive state program that also incorporates Section 404 requirements.   [1:  Many of these concerns are discussed in:  Wood, L. D. 2009. The ECOS Proposal for Expanded State Assumption of the CWA §404 Program: Unnecessary, Unwise, and Unworkable. Environmental Law Reporter 39:10209 - 10217.] 


3.4.1. Regulatory policy
The CWA establishes an overall goal of restoring and maintaining the chemical, physical, and biological integrity of the Nation’s waters.[footnoteRef:2]  In addition, implementation of the Section 404 regulations  reflects a national goal of achieving “no net loss” in wetland acreage and function. Minnesota asserts state control over public waters to, “conserve and use water resources of the state in the best interests of its people.”[footnoteRef:3]  Minnesota has several statutory policies specific to wetlands.  The Minnesota Wetland Conservation Act declares that it is in the public interest to preserve the state’s wetlands for a variety of identified benefits.[footnoteRef:4]  WCA statutes also contain a specific goal to, “achieve no net loss in the quantity, quality and biological diversity of Minnesota’s existing wetlands,”[footnoteRef:5] which is explicitly referenced and manifested in the rules for implementing WCA.[footnoteRef:6]  The statutes also support an “increase the quantity, quality, and biological diversity of Minnesota's wetlands by restoring or enhancing diminished or drained wetlands.” Minnesota state water quality rules establish that it’s state policy to protect wetlands and maintain wetland quality to support a number of specified beneficial uses.[footnoteRef:7] While Minnesota’s regulatory policy language does not exactly mirror that of the CWA/Section 404, the expressed goals are largely consistent with, and in some respects broader than the federal program. [2:  33 U.S.C §1251]  [3:  M.R. Chapter 6115.0150]  [4:  M.S.  103A.202]  [5:  M.S. 103A.201]  [6:  M.R. Chapter 8420]  [7:  M.R. 7050.0186] 


	3.4.2. Scope of regulated activities and exemptions
Section 404 regulates the discharge of dredged or fill material into jurisdictional waters, while Minnesota state programs explicitly regulate most types of wetland alteration.  WCA regulates filling, draining and in some cases, excavation of wetlands. The PWPP regulates any alteration of the course, current or cross-section of public waters, including public waters wetlands.  State water quality standards apply to discharges (point and nonpoint) and any physical alteration of wetlands to protect the beneficial uses of state waters. 

All of the programs, federal and state, contain exemptions for certain activities and certain categories of waters/wetlands.   Section 404(f) of the CWA exempts the following activities from regulation, unless the activity results in a new use of the water/wetland and causes a reduction in reach or impairment of flow or circulation of the regulated water:
· Established (ongoing) farming, ranching, and silviculture activities such as plowing, seeding, cultivating, minor drainage, harvesting for the production of food, fiber, and forest products, or upland soil and water conservation practices
· Maintenance (but not construction) of drainage ditches
· Construction and maintenance of irrigation ditches
· Construction and maintenance of farm or stock ponds
· Construction and maintenance of farm and forest roads, in accordance with best management practices
· Maintenance of structures such as dams, dikes, and levees
Due to the recapture clause (above, in italics), determining eligibility for Section 404 exemptions can be complicated.

Similar to the Section 404(f) exemptions, normal farming practices are not regulated under WCA, provided they do not result in wetland drainage.  Normal farming practices are defined in the WCA rules as, “ranching, silvicultural, grazing, and farming activities such as plowing, seeding, cultivating, and harvesting for the production of feed, food, and fiber products.”  It should be noted that the wetland conservation compliance provisions (Swampbuster) of the federal farm program play a significant role in protecting wetlands on agricultural land.  The COE and the Natural Resources Conservation Service (NRCS) have developed general procedures for coordinating CWA and Swampbuster implementation.[footnoteRef:8]  BWSR and the Minnesota NRCS have also developed, to the extent allowable under federal law, procedures to coordinate implementation of WCA and Swampbuster through the execution of two Interagency Memorandums of Understanding: “Wetland Conservation Act and Swampbuster Coordination” (2009) and “Administration and Use of the Minnesota Agricultural Wetland Bank” (2013).[footnoteRef:9] These coordination efforts, particularly the establishment and implementation of the Minnesota Wetland Agricultural Wetland Bank, have been very successful and could continue under state assumption. [8:  Joint Guidance from the Natural Resources Conservation Service (NRCS) and the Army Corps of Engineers (COE) Concerning Wetland Determinations for the Clean Water Act and the Food Security Act of 1985 – February 25, 2005]  [9:  To view the memorandums, see the BWSR website at: http://www.bwsr.state.mn.us/wetlands/index.html] 


In addition to the aforementioned activities that are outside the scope of WCA regulation, WCA contains a number no-loss and exemption categories that, although still subject to regulation, do not require wetland replacement.  No-loss categories, as the name implies, are activities that occur in wetlands, but do not result in the permanent loss of wetland area or function.  Examples include removal of accumulated sediment or debris, wetland restoration, and maintenance/repair of existing utilities and public works structures involving no additional wetland impacts.[footnoteRef:10]  Section 404 contains no similarly-named provision, but such activities, if occurring in a jurisdictional wetland, are generally covered under general permit categories that generally do not require compensatory mitigation.   [10:  See M.R. Ch. 8420.0415 for a complete list] 


Unlike the no-loss categories, the WCA exemptions cover activities that can result in a loss of wetland area (or function and value), but for which the state has made a policy decision not to require wetland replacement.  There are eight separate exemption categories, covering a range of specific activities associated with agriculture, repair and maintenance of drainage systems, utility work, forest road construction, and wildlife habitat improvement.[footnoteRef:11]  There is an exemption category for deminimis impacts, regardless of the project purpose, and a category that allows for drainage of wetlands previously restored under various conservation programs that allow wetland reversion after the term of the agreement expires.  One of the exemption categories is aimed at regulatory program coordination and can exempt activities from wetland replacement requirements under WCA if a Section 404 permit is obtained.  The amount of wetland that can be drained or filled under the WCA exemption categories ranges from very small amounts, such as the 20 square foot deminimis exemption for wetlands immediately adjacent to lakes, to unlimited amounts for forest road construction[footnoteRef:12] and drainage of some wetlands that meet specific cropping history requirements.  For the years 2010 through 2013 (most recent data available), the acres of wetland lost without replacement due to LGU-approved exemptions under WCA averaged 179 acres/year.  Some of these losses may not be permanent, due to the type of exemption.  On the other hand, this figure does not capture the total exempt losses because landowners exercising an exemption are not required to apply for approval or report their activities.  Some WCA exempt impacts are subject to compensatory mitigation under a Section 404 permit or, particularly for farmed wetlands, the Swampbuster provisions of the federal farm program.  Although the Section 404 program can and does authorize some minor impacts without requiring compensatory mitigation (typically under general permits), some of the WCA exemption categories and amounts may not be consistent with Section 404 requirements (See Section 3.5). [11:  See M.R. Ch. 8420.0420]  [12:  The forest road exemption requires measures to limit overall wetland impact, but there is no set limit to the amount of wetland that can be filled.] 


Minnesota water quality standards, which are administered by the PCA, apply to all waters in the state (other than constructed basins used under permit for treatment or disposal systems) and to essentially any activity that may adversely affect the state’s waters.[footnoteRef:13] However application of the water quality standards generally relies upon permits or licenses issued under other regulatory programs, for example, by state certification of Section 404 permits. Minnesota assumption of the Section 404 program would not affect the scope of these standards, but the process for applying them could shift to state permits (WCA and PWPP) or the standards could be incorporated directly into the state permitting programs.  [13:  M.R. Ch. 7050.0186; 7050.0130, Subp. 2] 


	3.4.3. Permit application sequencing
The federal standards for deciding whether to issue or deny a Section 404 permit are primarily found in 40 CFR 230, which are known as the Section 404(b)(1) Guidelines.[footnoteRef:14]  The Guidelines are voluminous and detailed, but the general concept is that impacts to federally jurisdictional waters/wetlands must be avoided and minimized to the extent practicable and that unavoidable impacts generally require compensatory mitigation aimed at replacing the lost resources and their associated functions and values.  These steps of “avoid – minimize – replace” are referred to as permit sequencing.  The Guidelines reflect a strong preference for avoiding impacts to waters/wetlands: [14:  Section 404(b)(1) of the CWA directs the EPA to develop guidelines for identifying allowable sites for the discharge of dredged or fill material] 


40 CFR §230.1(c) Fundamental to these Guidelines is the precept that dredged or fill material should not be discharged into the aquatic ecosystem, unless it can be demonstrated that such a discharge will not have an unacceptable adverse impact either individually or in combination with known and/or probable impacts of other activities affecting the ecosystems of concern.

The Guidelines also make a presumption that projects that are not water dependent (do not require access or proximity to or siting within an aquatic site to fulfill its basic purpose) have alternatives available that do not involve water/wetland impacts.  To receive a Section 404 permit for non-water dependent projects, applicants must demonstrate that the presumed available alternatives are not practicable.  In practice, very few Section 404 permit applications are denied, although for many projects, the amount of proposed impact is ultimately reduced through the permit review process.  

WCA statutes and rules (M.R. Ch. 8420.0520), as well as Minnesota’s water quality rules (M.R. Ch. 7050.0186) contain sequencing provisions very similar to the Section 404 Program.  Some of the WCA rule language is taken almost verbatim from the federal regulations.  However, WCA contains some exceptions that may not be clearly consistent with Section 404.  Under WCA statutes, certain impacts to wetlands in cultivated fields are not subject to the avoidance and minimization requirements of sequencing – they can be authorized just by providing appropriate compensatory mitigation, which must be limited to restoration of previously drained or filled wetlands.  Also, WCA rules contain a “sequencing flexibility” provision that can allow applicants to bypass the “avoid-minimize” steps under the following circumstances: 
· The wetland to be impacted is in such poor condition that a replacement wetland is certain to provide greater function and public value, as documented through an approved functional assessment.
· Avoiding impacts to the wetland would ultimately result in severely degrading the wetland due to changing surrounding land uses that are outside the scope of regulatory control.  A typical example is a small, isolated wetland that, if retained, would be completely surrounded by a parking lot.
· The only feasible and prudent project alternative that would avoid wetland impacts will affect non-wetland resources that are determined to provide greater ecosystem function and public value than the wetland.  Under this provision, impacts to the wetland must still be minimized and the non-wetland resource must be permanently protected from future impacts.  A typical example would be a road that can either cross a low-quality wetland or a high quality upland woodland community of a type that is rare or declining in the project area (and not subject to any protective regulations).  
· Human health and safety would be compromised by avoiding impacts to the wetland.
It should be noted that the Section 404 sequencing provisions could be appropriately applied to allow wetland impacts for all of the circumstances listed above.  However, there is no explicit process in the Section 404 regulations for deviating from the sequencing steps comparable to the WCA sequencing flexibility provision.

The WCA rules on sequencing contain no explicit requirements similar to those found in the Section 404(b)(1) guidelines regarding the effect of permitted actions on water quality standard compliance, including potential violations of the standards of downstream states or tribes.  Under Section 404 assumption, if a state-issued permit may adversely affect downstream state or tribal waters, the state must notify the downstream state or tribe, as well as the EPA.  The EPA may require conditions or object to issuance of the state permit.

For the PWPP, there is a distinction in the sequencing provisions between public waters wetlands[footnoteRef:15] and other public waters (lakes, streams, rivers).  PWPP rules [M.R. Ch. 6115.0250 subp. 5.B.(1)] stipulate that impacts to public waters wetlands must follow the permit sequencing requirements found in the WCA rules.  For all other public waters, the PWPP statutes and rules contain general requirements to avoid and minimize impacts, as well as more specific permitting requirements tailored to various categories of activities (fill, excavation, structures, etc.).  One very important aspect of sequencing for public waters, including public waters wetlands is that filling public waters for the purpose of private-sector development is prohibited.  Public waters may only be filled for public projects, which, in practice are most often transportation-related. [15:  Public waters wetlands are a subset of the broader category of public waters regulated by the DNR.  By definition, they comprise all Type 3, 4 or 5 wetlands (using the U.S. Fish and Wildlife Service Circular 39 classification system) that are 10 or more acres in size in unincorporated areas and 2.5 acres or more in incorporated areas.] 




	3.4.4. Special considerations – T&E species, cultural resources, others

3.4.4.1. Threatened and endangered species
Section 404 permit applications are currently reviewed for potential impacts on federally listed threatened and endangered (T&E) species under Section 7 of the Endangered Species Act (ESA).  The Corps of Engineers consults with the U.S. Fish and Wildlife Service (USFWS) in determining whether proposed activities will affect listed species.  Under Section 7(a)(2) of the Endangered Species Act, the Corps is required to ensure that any action it authorizes is not likely to jeopardize the continued existence of any federally listed species or result in the destruction or adverse modification of critical habitat.  There is no specific requirement in the Section 404 regulations to consider impacts on state listed threatened or endangered species.  However, under the Fish and Wildlife Coordination Act, the Corps is obligated to seek and consider comments from state fish and wildlife agencies on Section 404 permit applications.  In Minnesota, the DNR provides information and recommendations to the Corps regarding potential impacts to state listed species.

WCA rules stipulate that a replacement plan application for activities that would involve taking a state listed endangered or threatened species cannot be approved unless the DNR issues a takings permit (under separate authority).  The term “taking” includes pursuing, capturing, or killing for animals and picking, digging or destroying for plants.  In practice, the focus on “taking” means that this WCA provision is seldom, if ever applied to projects where listed animals are present, since activities authorized by a WCA replacement plan seldom result in demonstrable killing of such animals.  The fact that the WCA T&E provision does not specifically address impacts to habitat for listed species is a key distinction from Section 404 and ESA requirements.  However, to be approved, WCA replacement plan applications must ensure the replacement of the public value of the impacted wetlands, which includes consideration of fish, wildlife and native plant habitats.  Therefore, the presence of a T&E species would be a major consideration in a WCA decision, even in the absence of an actual “taking.”

The WCA rule provision regarding threatened and endangered species refers only to state listed species,[footnoteRef:16] not federally listed species.  However, all of the federally listed threatened and endangered species that occur in Minnesota[footnoteRef:17] are also listed as state-threatened or endangered, except for the northern long-eared bat, Canada lynx, gray wolf, Topeka shiner and rufa red knot (Table __).  Under Section 404 assumption, it’s EPA’s responsibility to coordinate with the USFWS on state permits that may affect federally listed species and designated critical habitat.  If Minnesota assumed the Section 404 program, it’s likely that the state would implement a procedure to screen permit applications for both state and federally listed species, and notify EPA accordingly (see Sections 3.6 and 3.8.3 for additional discussion).  [16:  See M.R. Chapter 6134.0200 - 0400.]  [17:  See https://www.fws.gov/midwest/endangered/lists/e_th_pr.html ] 


Table __.  Species in Minnesota listed under the federal Endangered Species Act and their status under the Minnesota Endangered Species Act.
	Species
	Federal Status
	Designated Critical Habitat
	Minnesota Statusa

	Mammals

	    Canada lynx (Lynx canadensis)
	T
	X
	SC

	    Gray wolf (Canis lupus)
	T
	X
	NL

	    Northern long-eared bat (Myotis septentrionalis)
	T
	
	NL

	Birds

	    Piping plover (Charadrius melodus) – Great Lakes 
	E
	X
	E

	    Piping plover (Charadrius melodus) – N. Great Plains 
	T
	
	E

	    Rufa red knot (Calidris canutus rufa)
	T
	
	NL

	Fish

	    Topeka shiner (Notropis topeka)
	E
	X
	NL

	Insects

	    Dakota skipper (Hesperia dacotae)
	T
	X
	E

	    Karner blue butterfly (Lycaeides melissa samuelis) 
	E
	
	E

	    Poweshiek skipperling (Oarisma poweshiek)
	E
	X
	E

	Mussels

	    Higgins eye pearly mussel (Lampsilis higginsii)
	E
	
	E

	    Sheepnose (Plethobasus cyphyus)
	E
	
	E

	    Snuffbox (Epioblasma triquetra)
	E
	
	E

	    Spectaclecase (Cumberlandia monodonta)
	E
	
	E

	    Winged mapleleaf (Quadrula fragosa)
	E
	
	E

	Plants
	
	
	

	    Minnesota dwarf trout lily (Erythronium propullans)
	E
	
	E

	    Leedy's roseroot (Rhodiola integrifolia ssp. leedyi)
	T
	
	E

	    Prairie bush clover (Lespedeza leptostachya) 
	T
	
	T

	    Western prairie fringed orchid (Platanthera praeclara)
	T
	
	E

	a Status under the Minnesota Endangered Species Act (M.S. 84.0895)
E – Endangered, T – Threatened, SC – Special Concern, NL – Not Listed




PWPP rules state that DNR decisions on permit applications must be, “. . . consistent with the goals and objectives of applicable federal, state, and local environmental quality programs and policies, including . . . protected species management.”[footnoteRef:18]  Several specific types of activities in public waters are prohibited if the activity will take state listed threatened or endangered species unless a separate takings permit is obtained.[footnoteRef:19]  In addition, this aspect would be taken into account in the overall evaluation of environmental impact.   [18:  M.R. Ch. 6115.0150]  [19:  M.R. Ch. 6115.0200, Subp. 3.D.; 6115.0210, Subp. 1.E.; 6115.0211, Subp. 6b.G; 6115.0215, Subp. 3.B.; 6115.0230, Subp. 3.E.; ] 



		3.4.4.2. Cultural and historic resources
Section 404 permit decisions must follow the requirements of the federal Historical and Archeological Preservation Act and the National Historic Preservation Act.  Permit applications may be reviewed by the state historic preservation office to identify potential impacts to sites of historic or cultural significance.

WCA regulations dictate that replacement plan applications must be denied if they would have a significant adverse impact on archaeological or historical values of sites on or eligible for listing on the National Register of Historic Places.

PWPP regulations do not specifically refer to historic or cultural resources. 


		3.4.4.3. Other special considerations
WCA replacement plan decisions must take into account potential impacts on several additional “special considerations,” including rare natural communities, groundwater sensitivity, special fish and wildlife resources, sensitive surface waters (outstanding resource value waters and trout waters) and importance for education or research.  In general, replacement plan applications for activities that would significantly adversely affect these resources cannot be approved.  All of the aforementioned resources may also be considered in Section 404 permit evaluations, although they are not all specifically named in the regulations and the implications for permit decisions are not so clearly spelled out.


	3.4.5. Compensatory mitigation
Under Section 404 of the Clean Water Act and Minnesota state regulatory programs, unavoidable wetland impacts are potentially subject to compensatory mitigation (unless exempt – see Section 3.4.2).   As the name implies, the goal of compensatory mitigation, or wetland replacement, is to compensate for or replace the functions and values that the impacted wetland provides:  

Section 404 regulations (40 CFR §230.93): “The fundamental objective of compensatory mitigation is to offset environmental losses resulting from unavoidable impacts to waters of the United States authorized by DA (Department of the Army) permits.”

WCA rules (M.R. Chapter 8420.0522, Subpart 1): “Wetland replacement must replace the public value of wetlands lost as a result of an impact.”

The Federal Mitigation Rule (40 CFR §230.93) outlines the basic requirements for compensatory mitigation, but the extensive details are contained in the St. Paul District (COE) Policy for Wetland Compensatory Mitigation in Minnesota (2009). The purpose of the St. Paul District policy is to serve as guidance for Project Managers in the COE Regulatory Branch. This is in contrast to the state’s WCA rules regarding compensatory wetland mitigation that must be implemented by local government units making WCA decisions and by the DNR on PWPP permits for impacts to public waters wetlands and permits to mine for wetlands impacted by mining activities. Minnesota state agencies and the COE have worked together for many years to achieve consistency between state and federal policy regarding compensatory wetland mitigation, and the ability of the COE to adapt their more flexible policy to changes in WCA rules has contributed to this consistency.  In most instances, wetland mitigation projects that meet state requirements will also meet federal requirements and vice versa. Minor differences are generally the result of inconsistencies between COE, St. Paul District policy and WCA rules, rather than conflicts between state statutes and the Federal Mitigation Rule. 

Even though the Federal Mitigation Rule applies to all aquatic resources, neither the state nor the COE has developed specific compensatory mitigation requirements for aquatic resources other than wetlands. Although the PWPP requires compensatory mitigation for certain permitted activities affecting non-wetland aquatic resources, the requirements are general and vague in terms of their applicability and the quantity and quality of compensatory mitigation required for specific impact types and sizes.  State water quality rules provide authority to require compensatory mitigation for impacts to all waters of the state, but the rules lack specific details other than to specify mitigation via restoration of a previously diminished wetland or creation of a wetland.[footnoteRef:20] [20:  M.R. 7050.0185] 


Surrogates for wetland functions are used under state and federal programs to achieve compensatory wetland mitigation goals in Minnesota on a programmatic basis as opposed to a case-by-case measure of functional losses and gains. Such an approach recognizes the lack of tools to effectively measure precise functional losses and gains, is more predictable for applicants and is more efficient to implement as compared to analyzing each impact and each replacement site in terms of functional losses and gains. An acreage-based surrogate is used for determining the amount (areal extent) of required wetland replacement in relation to the amount (areal extent) of wetland impacted. The ratio of required wetland replacement area to wetland impact area is referred to as the replacement or mitigation ratio. The minimum required replacement ratio varies from 1:1 to 2.5:1 depending on a number of different factors. Both state and federal programs allow for higher ratios if the standard minimum ratios are determined to be inadequate to achieve the objective of compensatory mitigation. In practice, most wetland impacts are required to provide replacement at the standard minimum ratios set in WCA rules and COE policy. 

Per WCA replacement standards, the minimum replacement ratio varies in accordance with the following:
· Where the wetland impact occurs in the state related to the amount of wetlands remaining compared to pre-European settlement conditions (see Figure __).
· Where the replacement wetland is located in relation to the wetland impact.
· The type of wetland impacted in relation to the type of replacement wetland (relating to plant communities, hydrology and landscape setting).
· The type of mitigation being used (pre-established credits from an existing wetland bank versus wetland replacement that corresponds to a specific impact, i.e. project specific or permittee responsible).
· The proposed type of land use associated with the wetland impact (agricultural versus nonagricultural). 




Figure __.  Administrative zones under WCA relating to historic wetland loss.
[image: D:\Users\donorris\Pictures\WCA Areas2.JPG]

The specific factors related to determining the required minimum replacement ratio under WCA are complex, but in general, the minimum required wetland replacement increases when:
· Wetland impacts are located in an area of the state with higher historical wetland loss. 
· Wetland impacts are located further from the proposed replacement wetland.
· Wetland impacts are to a different type of wetland than the replacement wetland.
· Wetland impacts are proposed to be replaced by a replacement project that has not been completed prior to the impact.
· The wetland impacts are on nonagricultural land, or are on agricultural land that is proposed for nonagricultural use.
State and federal regulatory programs have similar requirements and standards for generating compensatory wetland mitigation credits to offset wetland losses.  Mitigation projects that are completed in advance of wetland impacts and that are not designated for a specifically identified impact deposit the resulting credits into a wetland mitigation bank account. Those credits can be sold to permittees requiring compensatory mitigation or used by the account holder for their own projects that impact wetlands.  The tracking of wetland credit deposits and withdrawals are consistent between state and federal programs and wetland bank service areas are the same for the state and federal programs. Additionally, state and federal wetland regulatory programs have developed similar performance standards and monitoring requirements for compensatory mitigation, some of which have been developed jointly. They all identify specific types of wetland restoration, creation and preservation actions[footnoteRef:21] that can generate offsetting compensatory mitigation credits (credit actions). Although there are terminology differences, most credit actions identified in the WCA are roughly equivalent to those in the Federal Mitigation Rule. There are some minor differences in the interpretation and application of these credit actions between WCA rules and current COE, St. Paul District policy; only rarely does it result in differing credit amounts for the various credit actions. The process and procedures for approving compensatory mitigation projects and resulting credits is outlined in detail in the Federal Mitigation Rule, and the state has adapted their processes and procedures accordingly. WCA statute changes enacted in 2015 should allow the state to further match up approval processes and timelines with the Federal Mitigation Rule. [21:  Minnesota water quality standards at M.R. 7050.0186 do not identify preservation as an option for wetland compensatory mitigation] 

The Federal Mitigation Rule requires that there be mechanisms in place to ensure that a compensatory mitigation project will be successfully completed. A common mechanism is to require a financial assurance from the mitigation project sponsor. This is particularly applicable when wetland banks are allowed to generate compensatory mitigation credits upon plan approval but before project construction activities are initiated. For wetland banks in Minnesota, both the state and the COE withhold credits until initial project construction activities are completed, and then only release/approve credits as specific standards are achieved. This type of assurance mechanism obviates the need to collect and hold a financial assurance in most cases. For project-specific/permittee-responsible replacement that is not constructed in advance of associated impacts, WCA requires LGUs to obtain a financial assurance to ensure successful replacement. 
A state conservation easement is the required long-term protection mechanism for all compensatory mitigation sites that function as wetland banks as well as certain types of project-specific/permittee responsible mitigation sites (for example, preservation sites). Currently, all other project-specific mitigation sites are protected by a declaration of restrictions and covenants in favor of the applicable local unit of government and the state. The long-term responsibility for maintaining the functions of compensatory mitigation sites is the responsibility of the landowner under the state’s easement requirements and the responsibility of the project sponsor (for wetland banks) or permittee (for project specific or permittee responsible mitigation) under Federal Mitigation Rule requirements. In Minnesota, BWSR periodically inspects all wetland banks for compliance with easement conditions. The Federal Mitigation Rule requires compensatory mitigation sites to have a long-term management plan and an identified funding mechanism to meet long-term management needs, although this has not been fully implemented by the COE at this time. Although WCA does have a funding mechanism for monitoring and enforcement of easement conditions associated with compensatory wetland banks, this funding mechanism cannot be used for active management and repair of them.
As mentioned earlier, the specific replacement requirements described above for wetlands are not applicable to non-wetland aquatic resources (such as streams and lakes) under current state regulatory programs. PWPP rules require replacement when there is “a major change in the public water” (Chapter 6115. 0240 Subpart 3C (5e)). PWPP replacement must be accomplished by “restoring degraded or impacted public waters having equal or greater public value or, if public waters restoration opportunities are not reasonably available, creating and protecting additional replacement water areas having greater public value.” Some non-wetland aquatic resources are not identified on PWI maps and are therefore not regulated under state dredge/fill/drain permitting programs, although state water quality standards may apply (see Section 3.3). 
There are some inconsistencies between state statutes/rules and the Federal Mitigation Rule, which would possibly need to be rectified if Minnesota were to assume the Section 404 program. In practice, some of these differences are often of little consequence to applicants because the most restrictive requirement generally takes precedence. However, these differences occasionally make it difficult for some applicants to concurrently satisfy both state and federal mitigation requirements. In regard to compensatory mitigation, some aspects of the state regulatory programs that may be inconsistent with the Federal Mitigation Rule are as follows:
· State compensatory mitigation requirements for non-wetland aquatic resources regulated under the PWPP are general in nature and will likely require revision to be consistent with the detailed requirements in the Federal Mitigation Rule.
· WCA statutes and rules prohibit wetland impacts in one county from being replaced in a county with less historic wetland loss. WCA classifies counties by historical wetland loss into one of three categories: <50% of historical wetland area remaining, 50-80%, and >80% (Figure __).  Impacts in a “<50% county” cannot be replaced in a “50-80% county” or a “>80% county” regardless of watershed boundaries. A reasonable interpretation of the watershed approach as espoused in the Federal Mitigation Rule is that replacement in the same watershed is paramount to historical wetland loss considerations on a county basis. This discrepancy between WCA and the Federal Mitigation Rule is especially problematic in areas of the state where there are adjacent counties of different historical loss classifications and a single watershed extends into both counties. While this situation is not specifically addressed in the Federal Mitigation Rule, the use of county boundaries to in part determine replacement siting and ratios is likely inconsistent with the Federal Mitigation Rule, which emphasizes watershed boundaries (and a watershed-based approach) rather than political boundaries. Although the Federal Mitigation Rule allows a degree of flexibility to deviate from the watershed approach, it clearly implies that ecological/biological boundaries should be considered as opposed to political boundaries.[footnoteRef:22] [22:  It should be noted that Minnesota has a statutory policy for managing surface water on a watershed approach (M.S. 103A.212), which is consistent with Section 404.] 

· The Federal Mitigation Rule specifies that compensatory mitigation should be located within the same watershed as the impact site and in locations where it is most likely to successfully replace lost functions and services in the watershed, in accordance with a watershed approach. Although WCA rules emphasize similar watershed approach concepts as these, the current WCA replacement siting criteria includes prioritizing compensatory mitigation in the same County as the impact site in addition to other watershed-based priorities. The incorporation of a County boundary-based component in the compensatory siting criteria is inconsistent with a strict watershed-based approach (see footnote xx).
· The Federal Mitigation Rule establishes a sequential preference for obtaining compensatory mitigation as follows: 1) mitigation bank credits; 2) in-lieu fee credits; 3) permittee-responsible mitigation under a watershed approach; 4) permittee-responsible mitigation through on-site and in-kind mitigation; 5) permittee-responsible mitigation through off-site and/or out-of-kind mitigation.  Minnesota state regulatory programs do not contain a similar explicit order of preference, although WCA replacement ratios do provide an incentive for applicants to use wetland bank credits for replacement.
· The operation and use of wetland mitigation bank accounts is governed by state rules. In contrast, the Federal Mitigation Rule requires the execution of an individual mitigation banking instrument (MBI) for each specific wetland bank to govern its operation and use. In practice, the St. Paul District has standardized the operation and use of accounts by specifying the same or similar conditions for each account. Although the state’s approach to governing the operation of use of wetland banks is not inconsistent with the Federal Mitigation Rule, the state does not have a requirement or mechanism to incorporate the MBI requirement of the Federal Mitigation Rule. 
· The state does not require a long-term management plan and a funding source for long-term management or maintenance activities associated with compensatory mitigation projects once they are completed and all resulting credits are released. This is a requirement under the Federal Mitigation Rule. The state would need to establish a funding mechanism for long-term maintenance of mitigation sites. 

	3.4.6. Enforcement and penalties
Section 404 enforcement and penalty provisions are provided in several locations in federal law, regulations and policy[footnoteRef:23] and are summarized here.  Both the Corps of Engineers and the EPA have enforcement and penalty authority for Section 404 violations, which may constitute unauthorized discharges or failure to comply with conditions of an issued permit, including permits issued by a state that has assumed the Section 404 Program.  The Corps and the EPA have established procedures to coordinate their enforcement efforts.  The agencies may issue cease and desist orders to prevent ongoing activities and may also issue orders for corrective action.  Except in certain specified circumstances, violators may apply to the Corps for an after-the-fact permit.  If the District Engineer determines that the activity does not comply with CWA standards for authorized discharges, the application may be denied and a restoration order issued.  If legal action is warranted (generally for willful, repeated, flagrant or substantial impacts), cases are referred to the local U.S. Attorney for criminal or civil action, although the U.S. Attorney is not obligated to take action.  Violations of the CWA are subject to criminal fines of up to $25,000 per day.  The agencies may also issue administrative penalty orders of up to $16,000 per violation, with a maximum cap of $187,500 for any single enforcement action.[footnoteRef:24]  [23:  33 USC 1344(s); 33 USC 1319(d),(g); 33 CFR 326; 1989 MOU Between The Department of the Army and The Environmental Protection Agency - Federal Enforcement for the Section 404 Program of the Clean Water Act ]  [24:  These amounts are adjusted every four years for inflation.  See Federal Register, Nov. 6, 2013, 78(215):66643] 


Enforcement provisions for Minnesota state regulatory programs are primarily found in M.S. 103G.2372, M.R. 8420.0900 and M.R. 6115.0255.  Under the PWPP and WCA, DNR conservation officers and licensed peace officers are authorized to issue cease and desist orders to halt on-going violations and to issue restoration and/or replacement orders.  For WCA violations, the restoration plan is developed by the appropriate county soil and water conservation district for inclusion in the restoration order.  For PWPP violations, the DNR develops the restoration orders.  Under WCA and the PWPP, parties responsible for a violation may apply for an after-the-fact replacement plan approval.  For WCA violations, if the after-the-fact application is approved, the amount of required compensatory mitigation must be twice what would otherwise be required unless the local government unit and the enforcement authority agree that a lesser amount is acceptable.  The enforcement authority may require a combination of restoration and replacement.  Under the PWPP, conservation officers may issue a criminal citation immediately for violations, prosecuted as a misdemeanor with a maximum fine of $700 and/or up to 90 days in jail.  Under WCA, failure to comply with a restoration or replacement order is a misdemeanor, prosecuted at the discretion of the county attorney where the violation occurred.  In addition, BWSR is authorized to issue administrative penalty orders for WCA and PWPP violations, up to $10,000 per violation.  

The CWA contains provisions allowing citizens to commence civil suits in federal district court for alleged violations of the CWA.  Minnesota’s water regulatory programs have no similar provisions.  However, the Minnesota Environmental Rights Act (M.S. 113B) authorizes civil suits by state residents under certain circumstances for “the protection of the air, water, land, or other natural resources located within the state.” 

	3.4.7. Administrative Appeals
Section 404, WCA and the PWPP all have administrative appeal provisions for agency decisions on applications.  Under Section 404 and the PWPP, appeals may only be made by the permit applicant.  Under WCA, local government unit decisions on applications (approvals or denials) may also be appealed by parties other than the applicant, including by BWSR, DNR, SWCD and watershed district/watershed management organization representatives and by any person who has requested to receive notice of WCA applications and decisions.  WCA decisions may also be appealed by petition of 100 or more residents of the county where a majority of the wetland that is the subject of the application is located.  For PWPP and Section 404 appeals, the decision on the appeal is made by the responsible agency (DNR and COE).  For WCA appeals, the appeal decision is made by BWSR, even though the initial decision on applications is made by a local government unit. (Placeholder: will be adding description of appeals process for WCA applications handled under a permit to mine issued by the DNR.)  Under both state and federal regulatory programs, appellants have recourse to the respective state and federal courts of appeal upon conclusion of administrative appeal procedures.  

	3.4.8. Wetland regulatory structure: overlapping regulations
There is a considerable body of published literature on environmental regulations in the U.S., including water/wetland regulations, focusing on the relationships between federal and state (and sometimes local) programs, or more specifically, on “federalism” as it relates to the regulations.[footnoteRef:25]  A full review of this aspect of wetland regulation is beyond the scope of this study, but the studies and analyses that were reviewed provide potentially useful findings and recommendations for states considering Section 404 assumption.   [25:  For example, see Taylor, R.W., 2014. Federalism of Wetlands. Routledge, New York. 281 pp.; Robbins, K., ed. 2015. The Law and Policy of Environmental Federalism. Edward Elgar Publishing, Northampton, MA. 433 pp; and Thompson, D. B. 2009. Optimal federalism across institutions: theory and applications from environmental and health care policies. Loyola University Chicago Law Journal 40:437-482.] 


Given the U.S. federalist style of government, where national (federal), state and local governments have authority to establish regulations, there are legitimate and on-going questions about regulatory effectiveness and efficiency.  For wetland/water regulation in particular, with Section 404 at the federal level and programs such as WCA and the PWPP at the state level, questions of redundancy and efficiency naturally arise.  Several stakeholders from the advisory committee for this study mentioned permitting redundancy as a problem – why require two permits for the same impact?  One school of federalism thought is that there is a single appropriate level of regulation (international, federal, state or local) for a given environmental issue.  This “static” theory of federalism would be consistent with the desire to have a single permitting authority, which probably would be optimum purely in terms of efficiency.  However, some analysts contend that having multiple levels of regulation (redundancy) enhances overall system stability, reliability and effectiveness in achieving program goals (clean water, clean air, etc.).[footnoteRef:26], [footnoteRef:27]  Recognizing this view, others have proposed a “dynamic” or “negotiated” model of federalism, in which regulators at all levels work to develop regulatory approaches that are tailored to specific environmental problems and account for complex environmental and socio-political factors operating at multiple scales.[footnoteRef:28], [footnoteRef:29]  An additional advantage is that these approaches are able to adapt to changing conditions.   [26:  Landau, M. 1969. Redundancy, rationality, and the problem of duplication and overlap.  Public Administration Review 29(4):346-358.]  [27:  Landau, M. 1973. Federalism, redundancy and system reliability.  Publius 3(2):173-196. ]  [28:  Adelman, D. and K. Engel. 2008. Adaptive Federalism: The Case Against Reallocating Environmental Regulatory Authority. Minn. Law Review 92:1796 – 1850.]  [29:  Ryan, R. 2011. Negotiating Federalism. Boston College Law Review 52:1. Also available through William & Mary Law School Scholarship Repository, Faculty Publications. Paper 1129.] 


One national-scale empirical study compared Section 404 permitting data in areas that had state wetland regulatory programs (i.e., redundant to Section 404) with areas where state programs were lacking.  The study found that although there was no difference in the overall amount of permitted wetland fill between the two categories, there were 25% - 33% more Section 404 permits issued in areas having redundant state programs, suggesting that the presence of the state programs resulted in greater regulatory coverage of impacts by the Section 404 program and smaller impacts per issued permit.[footnoteRef:30]  While concluding that redundant state programs had a positive effect on Section 404 program effectiveness, the study did not examine the reverse -- how COE administration of Section 404 permits affected the state programs or overall permitting effectiveness, which would be of more interest in the context of evaluating state assumption of the Section 404 program. [30:  Taylor, R.W., 2014. Federalism of Wetlands. Routledge, New York. 281 pp.] 


Providing a somewhat contrasting view of regulatory overlap, the St. Louis County (Minnesota) Public Works Department in 2013 conducted a review of the wetland permitting process for five selected transportation projects in the county.  They concluded that project delays associated with the Section 404 permitting process resulted in a cumulative increased cost of at least $500,000, with no changes to the original project plans.[footnoteRef:31]  The County recommended several options for streamlining the regulatory process, including a federal - state programmatic agreement acknowledging the “sufficiency” of WCA, leading to a federal general permit that would eliminate the need for a separate Section 404 permit for projects under five acres of impact.   [31:  Memo from James T. Foldesi, P.E., St. Louis County Public Works Director/Highway Engineer to Minnesota Congressional delegation, March 4, 2013. This analysis has not been independently verified.] 


State assumption is one option along a continuum of regulatory models that seek to address dual federal/state authorities under the U.S. system of federalism.  Section 3.11 describes other states’ experiences with assumption and Section 3.9 addresses alternatives to state assumption that may also address program efficiency and effectiveness. 
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