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3. Required Study Elements
This chapter of the Section 404 Program Assumption Feasibility Study Report addresses each of the eleven topics identified in the law requiring the study.

	3.8. Effect on application review and approval processes and time frames
The amount of time it takes to obtain permits, particularly under the Section 404 Program, was a major complaintconcern among project stakeholders representing the regulated community.  These stakeholders commonly cited improved permitting time frames as an expectation if Minnesota were to assume the Section 404 Program.  A related concern stated by these stakeholders is redundant permitting requirements, i.e., having to obtain for the same project both a federal and state permit, which typically have nearly identical requirements.  This section of the Assumption Feasibility Report examines the current requirements regarding permit application processing, provides available data on actual permitting times for the various programs, and projects the potential effects of Section 404 assumption on permitting time frames.

		3.8.1 Current permit application processing requirements
Section 404 and 401 Program – The requirements for processing individual permits under the Section 404 Program are found in 33 CFR §325.  Upon receiving a permit application, the COE has 15 days to either: 1) determine the application is complete and issue a public notice,[footnoteRef:1] or 2) determine the application is incomplete and notify the applicant to submit the necessary information.  An application is complete when all of the information required to issue a public notice is submitted -- it does not necessarily require all of the information needed to make a decision on an application.  The public notice comment period must be between 15 and 30 days, but may be extended an additional 30 days based on level of controversy, the need for a field review, or other “pertinent factors.”  According to the regulations, a decision on applications requiring an individual permit is to be made within 60 days of receiving a complete application unless: [1:  The COE is not required to issue a public notice for activities authorized under general permits, including nationwide permits, although applicants are required to submit a pre-construction notice to the COE for certain general permit categories.] 

· the decision is precluded as a matter of law or procedures required by law,
· the case must be referred to higher authority (see 33 CFR § 325.8),
· the comment period is extended,
· a timely submittal of information or comments is not received from the applicant,
· the processing is suspended at the request of the applicant, or
· information needed by the district engineer for a decision on the application cannot reasonably be obtained within the 60-day period.
The regulations also acknowledge that processes associated with complying with other laws, such as the Endangered Species Act, the National Environmental Policy Act, or the National Historic Preservation Act may extend the 60 day decision deadline.  If the 60 day decision timeframe is suspended due to any of the aforementioned factors, the clock is supposed to resume once the issues are resolved.  COE national performance measures for Section 404 permitting set an expectation that 50% of all standard individual permits be issued within 120 days, except those requiring formal Endangered Species Act coordination.[footnoteRef:2] [2:  Personal communication, St. Paul District COE staff] 


Of particular note, sState water quality certification of Section 404 permits under Section 401 of the CWA has the potential to introduce significant delays for certain projects, generally those requiring standard individual permits.  The COE may not issue an individual permit without a state (and in some cases, tribal) Section 401 certification or waiver.  Under the Section 401 regulations, states have up to one year to certify, deny or waive certification for Section 404 permit applications [33 USC §1341(a)].  The PCA, which is responsible for Section 401 certifications in Minnesota, attempts to complete their reviews within a 150-day timeframe established under state Executive Order 11-04 for issuing environmental permits.  However, complex projects, such as mining operations, or controversial projects require extensive review and often exceed the 150-day timeframe.  On the other hand, when it is clear that a project is non-controversial and is going to receive a waiver, the waiver is sometimes issued before the 30 day COE public notice period expires.  

The time it takes the PCA to issue/deny Section 401 certification may be affected by the environmental review process under the Minnesota Environmental Protection Act and associated rules.  For projects requiring state environmental review, state agencies may not make permit decisions until the environmental review process is complete (M.R. 7001.0140, Subp. 1).  For projects requiring a state environmental impact statement (EIS), state agencies must wait 25 days after the EIS adequacy decision to make permit decisions (M.R. 7001.0140, Subp. 4).  For complex projects, Section 401 certification action may be delayed for several months while the environmental review process is completed.    

As an alternative to individual permits, the COE may authorize regulated activities using letters of permission (LOP) or general permits (GP), which allow abbreviated processing procedures.  Activities authorized under LOPs require the COE to consult with state fish and wildlife agencies and the USFWS and require a public interest review, but do not require the COE to issuewith a 15-day a public notice posted on the COE website.  GPs cover a range of activities determined by the COE to be substantially similar in nature and causing only minimal individual and cumulative environmental impacts.[footnoteRef:3]  Prop Some GPs require project sponsors to contact the COE prior to conducting the regulated activity and wait for COE confirmation that the project qualifies for the GP.  For other GPs, project sponsors may proceed without contacting the COE, based on their own determination that the activity qualifies for GP authorization and that they are in compliance with any applicable regional conditions.  For nationwide permits (see footnote 23), Section 404 regulations  stipulate that for activities requiring pre-construction notification to the COE, project sponsors may presume their project is authorized if they do not receive a response from the COE within 45 calendar days of the COE receiving the notification [33 CFR §330.1(e)].  There are no timeframes specified in the regulations for acting on applications eligible for authorization under LOPs and regional GPs, but the COE national performance measures for permitting set a goal of issuing 50% of all LOPs within 120 days and 80% of all GP authorizations within 60 days of receiving a complete application. [3:  The category of general permits includes nationwide permits (NWP) and regional permits.  NWPs are developed by COE headquarters.  Each COE district may adopt all or some of the NWPs, or may restrict their use by imposing regional conditions.  The current NWPs expire in March 2017, but the COE has proposed new NWPs to replace them -- see Federal Register, 81(105), June 1, 2016, pp. 35186 – 35240.  The final new NWPs are expected to be published by December 2016.  Regional (general) permits can be developed by COE districts following a public interest review process. States have the opportunity to certify regional general permit categories under Section 401 water quality certification.  Once the GP categories are certified, individual projects authorized under the GP(s) do not require separate state water quality certification.  The COE St. Paul District previously revoked the current NWPs in favor of a collection of regional general permits (RGP-MN-03), but have indicated that they intend to adopt, with regional conditions, most of the proposed new NWPs.  The COE can also issue programmatic general permits, which confer Section 404 authorization based on project approval under a separate (usually state) regulatory program.] 


In sum, the Section 404 regulations set an expectation that the COE will make permit decisions for individual permits within 60 days of receiving a complete application, except for delays that are largely outside of COE control (Endangered Species Act/Historic Preservation Act coordination, Section 401 water quality certification, incomplete application submittals).  Notably, there is no specified consequence under the regulations if a decision on an individual permit is not made within the expected time frame.  LOPs and GPs allow for expedited processing.  Many GPs do not require an application to the COE and therefore have no associated processing time.  For NWPs that require applicants to notify the COE, projects may proceed if the COE does not respond within 45 days. The COE national permitting performance measures establish a goal that 50% of all standard individual permits (except those requiring formal Endangered Species Act coordination) and letters of permission be issued within 120 days, and that 80% of all GP authorizations be issued within 60 days.    

Wetland Conservation Act – The requirements for processing WCA applications are found in M.R. Chapter 8420.0255 and in M.S. 103G.2242.  These WCA rule and statute provisions stipulate that certain WCA application time frames are subject to the time limits on agency actions established in M.S. 15.99.  Upon receiving an application,[footnoteRef:4] local government units (LGU) administering WCA have 15 business days to either inform the applicant of any missing information or distribute a notice of application[footnoteRef:5] to those required to receive such notices.  The notice of application must specify a comment period, which must be a minimum of 15 business days.  Under M.S. 15.99, the LGU must generally make a decision to approve or deny an application within 60 calendar days of receiving a complete application, otherwise, the application is deemed approved.  The 60-day limit may be extended if: [4:  Types of WCA applications include applications for wetland type/boundary, exemption, no-loss, sequencing, replacement plan and banking plans.]  [5:  LGUs are not required to distribute a notice of application for WCA exemption and no loss applications] 

· processes associated with complying with other state or federal laws or court orders must be completed first,
· the application requires prior approval by a higher level of government,
· the LGU extends the deadline by providing written notice to the applicant, including the reasons for the extension, or
· the applicant requests an extension.
The LGU decision must be made within an additional 60 days from completion of other required processes, other required prior approvals or an extension made by the LGU, otherwise, the application is deemed approved.  However, for large or complicated projects, it’s not unusual for LGUs and applicants to mutually agree to longer or multiple extensions.

Wetland impacts associated with certain types of public transportation projects are handled differently under WCA than typical, private-sector applications.  Per WCA statute and rule, wetland impacts associated with the repair, rehabilitation, reconstruction, or replacement of existing roads do not require wetland replacement plan approval.  InsteadFor local roads, the applicable road authority reports the impacts to BWSR, which is responsible for providing wetland replacement using legislatively appropriated funds.  As part of the reporting requirement, the road authority must document efforts to avoid and minimize wetland impacts.  The WCA technical evaluation panel for the project area reviews the wetland delineation along with the project impacts and avoidance/minimization measures and may recommend on-site wetland replacement.  The BWSR Wetland Banking Coordinator may also make decisions regarding a project’s eligibility reject projects that do not qualify for replacement by BWSR.  However, there are no application “approvals” as there are with other WCA replacement plans.  Therefore, the permitting timeframes for these transportation projects are almost entirely dictated by the road authorities themselves in submitting sufficient project information, including the amount of wetland impact, to BWSR.  MnDOT is responsible for implementing WCA for projects on state rights of way under its jurisdiction and is responsible for providing wetland replacement for its projects.

Public Waters Permit Program – The timing requirements for processing PWPP permit applications are primarily found in M.S. 84.027, Subd. 14a. Upon receiving a permit application (which is done electronically, through the on-line Mn DNR Permitting and Reporting System - MPARS), the DNR has 30 business days to notify the applicant that the application is complete or incomplete.  Once a complete application is received, the statute establishes two categories of permits with assigned goals for time to permit decisions.  The goal for Tier 1 permits is to make the permit decision within 90 days of receiving an application.  For Tier 2 permits, the goal is to take action within 150 days.[footnoteRef:6]  It’s up to the agencies to classify their various permit categories into the two tiers.  The DNR has determined that general permits, which provide expedited authorizations for certain types of activities, qualify as Tier 1 permits and that individual permits are Tier 2 permits.  There are no consequences for failing to meet the statutory permit timeframe goals.  M.S. 15.99, under which permits are deemed approved if agencies fail to act on an application generally within 60 days, does not apply to PWPP permits. [6:  This 150 day goal is also consistent with Minnesota State Executive Order 11-04, which applies to the DNR and the PCA. However, the Executive Order establishes a goal of issuing permits within 150 days of determining that an application is complete, rather than from the time of initial application.] 


Mining impacts -- Wetland impacts associated with metallic mineral mining are regulated under “permits to mine” issued by the DNR.  In regulating such impacts, the DNR is required to apply WCA standards for impact sequencing and replacement, but the permitting process follows the permit to mine rules.[footnoteRef:7]  For new permits to mine or for substantial changes to existing permits to mine, applicants are required to publish an advertisement, providing an opportunity for the public to submit objections to the DNR.  If a hearing is required, the DNR must make a decision on the application within 120 days of the close of the hearing record or within 90 days of receiving the administrative law judge’s report, whichever is later.  If no hearing is required, a decision or request for additional information must be made within 120 days of the close of the period for submitting objections.  If the DNR requests additional information from the applicant, the time to make a decision may be may be extended for another 120 days following receipt of the requested information.  In practice, most mining-related impacts are regulated as modifications to existing permits to mine and the public notice/hearing procedures described above are typically not applied.  The DNR treats each proposed impact as a separate authorization and is guided by (but not legally required to follow) the M.S. 15.99 timeframes for making regulatory decisions.  In addition, the DNR has determined permits to mine to be Tier 2 permits under M.S. 84.027, Subd. 14a, with a goal of taking action within 150 days.  As with COE decisions on Section 404 individual permits, there is no specified consequence if the decision is not made within the prescribed timeframes. [7:  M.R. Chapter 6130.4800 for taconite or iron ore metallic mineral mining; M.R. 6132.4000 for non-ferrous metallic mineral mining.  ] 


Peat mining projects over 40 acres are also regulated under DNR permits to mine, but they are subject to mineland reclamation requirements,[footnoteRef:8] not WCA replacement standards.  Peat mines less than 40 acres may be subject to WCA regulation, depending on how the work is accomplished, or regulated under the PWPP if the area to be mined is a public water. [8:  M.S. 93.44 to 93.51 and M.R. Chapter 6131] 




		3.8.2. Actual permitting timeframes
Section 404 Program – The St. Paul District COE provided data on COE permitting times for the period 2011 – 2015.  The data cover Section 404 permits as well as combined Section 10/404 permits.[footnoteRef:9]  The data were categorized according to the various types of authorizations, as well as accounting for applications that were ultimately determined not to require a COE permit (Figure __).  The permitting timeframes shown are from the date of receiving a complete application (per 33 CFR 325.1), which in some cases is preceded by a considerable period of incremental project information submission by applicants.  The total number of permit actions for the reporting period, which includes applications that were withdrawn, was 8,730.  Table __ and Figure __ provide additional information on the numbers and types of authorizations and permitting timeframes. [9:  Section 10 of the Rivers and Harbors Act, authorizing work in navigable waters and often issued in conjunction with Section 404 permits. ] 







 Table __.  Summary of COE Section 404 and Section 10/404 permit actions, 2011 – 2015.
	Type of Action
	Number
	Days to issue

	
	
	Average
	Median

	Authorizations under programmatic general permits
	73
	53
	23

	Authorizations under regional general permits
	4926
	64
	36

	Letters of permission issued
	452
	149
	117

	Permit modifications issued
	163
	71
	18

	Individual permits issued
	108
	312
	221

	Permits denied
	39
	76
	43

	No permit required
	2096
	50
	10

	Applications withdrawn
	873
	n/a
	n/a

	Total
	8730
	
	





Figure __.  Distribution of COE permitting times for various categories of Section 404 and Section 10/404 authorizations, 2011 – 2015.
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Table __. Permitting data for COE standard individual permits issued in Minnesota for various types of projects, 2013 - 2015
	Type of Activity
	No. of Permits
	Days to Issue

	
	
	Avg.
	Median
	Min.
	Max.

	Agriculture/aquaculture/drainage
	6
	210
	184
	1
	500

	General development
	11
	164
	142
	55
	496

	Flood damage reduction
	3
	178
	175
	163
	197

	Mining
	3
	368
	353
	88
	663

	Mitigation/restoration/bank stabilization
	8
	391
	155
	75
	2060

	Transportation
	32
	164
	170
	28
	313

	Utility
	4
	146
	148
	41
	248

	Other
	5
	658
	447
	66
	1842




Table __. Permitting data for COE letters of permission issued in Minnesota for various types of projects, 2013 - 2015
	Type of Activity
	No. of LOPs
	Days to Issue

	
	
	Avg.
	Median
	Min.
	Max.

	Agriculture/aquaculture/drainage
	19
	182
	128
	33
	692

	General development
	44
	185
	160
	44
	658

	Flood damage reduction
	6
	158
	143
	37
	449

	Mining
	6
	186
	161
	42
	438

	Mitigation/restoration/bank stabilization
	37
	109
	128
	20
	410

	Transportation
	137
	143
	124
	2
	500

	Utility
	14
	109
	88
	41
	268

	Other
	14
	124
	136
	18
	293




Expedited forms of Section 10/404 authorization (general permits and nationwide permits), which comprised a large majority of the authorizations issued, were generally issued fairly quickly, within about 60 days on average.   On the other hand, most individual permits took considerably longer, an average of over 300 days and more than a year in several cases.  The reason varies – it frequently relates to required consultation under the Endangered Species Act and the National Historic Preservation Act, but may also involve negotiations with applicants over avoid-minimize sequencing and compensatory mitigation, as well as COE staff workload (Tables _and  _).  The time it takes to receive state Section 401 water quality certification may also play a role (see next section). 

Table __. Sub-actions added to all finalized letter of permission permits: 2013-2015. Sub-actions indicate that additional coordination was required. More than one sub-action may be added to a permit as appropriate.  Total number of LOPs finalized FY 2013-2015 = 474.  (Source: COE, St. Paul District)
	Sub-action type
	Number of sub-actions lasting >60 days
	Percent of all LOPs (n = 474) for which sub-action lasted >60 days

	401 Certification
	5
	1.1%

	Awaiting required information from applicant 
	315
	66.5%

	Coordination within Corps
	3
	0.6%

	Coordination with external agency
	6
	1.3%

	Endangered Species Act formal consultation
	0
	-

	Endangered Species Act informal consultation
	0
	-

	Historic property consultation
	16
	3.4%

	Tribal consultation 
	16
	3.4%



Table __. Sub-actions added to all finalized standard individual permits: 2013-2015. Sub-actions indicate that additional coordination was required. More than one sub-action may be added to a permit as appropriate.  Total number of SPs finalized FY 2013-2015 = 75.  (Source: COE, St. Paul District)
	Sub-action type
	Total number of sub-actions lasting >60 days
	Percent of all SIPs (n = 75) for which sub-action lasted >60 days

	401 Certification
	6
	8.0%

	Awaiting required information from applicant 
	10
	13.3%

	Coordination within Corps
	4
	5.3%

	Coordination with external agency
	0
	-

	Endangered Species Act formal consultation
	0
	-

	Endangered Species Act informal consultation
	2
	2.7%

	Historic property consultation
	10
	13.3%

	Tribal consultation 
	3
	4.0%



A national-level study of COE permitting showed that the type of compensatory mitigation associated with permitted projects had an effect on permitting times, with banked or in-lieu-fee mitigation credits leading to faster permit issuance:
“For authorized activities that required compensatory mitigation, processing times for individual permit applications and general permit verifications were fastest when mitigation bank credits (120 days) or in-lieu fee program credits (136 days) were the approved source of compensatory mitigation. When permittee-responsible mitigation was required, authorizations where on-site compensatory mitigation was required were processed faster than authorizations where off-site compensatory mitigation was required (177 days versus 243 days, respectively) with both showing trends from 2010 to 2014 of increased processing times.”[footnoteRef:10] [10:  The Mitigation Rule Retrospective: A Review of the 2008 Regulations Governing Compensatory Mitigation for Losses of Aquatic Resources.  2015.  Institute for Water Resources, Report 2015-R-03. ] 


The data presented here represent a five year period, but the COE representative who compiled the information indicates that the data show generally faster permitting timeframes within the past three years, partly due to more accurate data tracking, but also as a result of new review and interagency policies and procedures, and new permit vehicles.  For example, RGP-004-MN has significantly reduced the number of letters of permission and individual permits required for public road projects, leading to faster authorizations.  

Section 401 Water Quality Certification – Currently, the PCA only reviews and issues Section 401 certifications for Section 404 individual permits.  Certification is waived for activities authorized by Section 404 letters of permission.  The PCA certifies general permits as they are proposed and renewed by the St. Paul District, but individual activities authorized under general permits are not reviewed or certified.  Figures __ through __ below illustrate recent Section 401 certification data, and pertains to Section 404 individual permits only. 












Figure __.  Number of Section 401 certifications, waivers and denials issued from 2011 to 2015.
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Figure __. Average number of days to issue Section 401 certifications, waivers and denials, from 2011 to 2015.
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Figure __.  Average number of days for a certification decision (certification, waiver or denial).
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Figure __.  Timeframes for Section 401 certification for various project types.
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Wetland Conservation Act – BWSR collects data from local government units on the numbers of various types of WCA applications submitted and acted upon, including the corresponding acres of wetlands affected (Table ___).  However, data on permittingWCA review times is not collected, so it’s not possible to objectively assess how long it takes to obtain WCA approvals.  However, based on their extensive working relationships with local governments, BWSR representatives report that most WCA decisions are made within the 60-day timeframe specified under M.S. 15.99.  Default approvals under M.S. 15.99 are extremely rare.  When encountering delays that threaten to extend beyond the initial 60-day statutory deadline, local government units may: 1) extend the deadline an additional 60 days, provided there are sufficient reasons to do so; 2) deny an application, if sufficient grounds for denial exist; or 3) suggest that the applicant grant a longer extension or withdraw the application.  Therefore, it is possible for decisions to ultimately take longer than 120 days, and some do, but data are not available.  Similarly, data are not available for permitting times for metallic mineral or peat mining impacts regulated under DNR-issued permits to mine. 


Table __.  Wetland Conservation Act permitting data.
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Public Waters Permit Program – Data on permitting times for PWPP permits was analyzed for a three year period, July 1, 2013 to June 30, 2016.  This period corresponds to the length of time the DNR’s on-line permitting system (MPARS) has been fully implemented and provides the best available data.  Permit times were analyzed for general permits and for individual permits (Figure __).  Of the 2,724 applications received, 77% received final action within 90 days and 89% within 150 days of receiving the initial application.  For activities qualifying for general permit authorizations, 78% received authorization within the statutory goal of 90 days.  For individual permits, 89% received final action within the statutory goal of 150 days.  The individual permits requiring more than 150 days covered a variety of project types, but most were for shoreline/bank riprap, channel cleanouts and culvert replacement.














Figure __.  Public waters permitting data.
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		3.8.3 Projected effects of Section 404 assumption on permitting timeframes
If Minnesota assumed the Section 404 program, the need for separate Section 404 permits would be eliminated, except for activities affecting waters or lands for which the COE must retain jurisdiction (see Section 3.2).  Assuming that state assumption would be based on implementation of WCA and the PWPP, then permit timeframes would generally follow the requirements of those respective programs (see above) and no additional authorizations would be required.  However, there are a number of aspects of assumption that could affect the current state program permitting timelines:
· EPA permit review:  When states assume the Section 404 program, the EPA retains the right to review any or all state permit applications (see Section 3.1). The EPA can waive their review option for applications that meet certain conditions (e.g., size, activity, location), which is negotiated with the assuming state via a memorandum of agreement.  In Michigan, which has assumed the Section 404 program, the EPA has waived their review for most impacts affecting less than an acre of wetland or less than 1,000 feet of stream channel, which comprise about 98% of all state permits issued.  It may be reasonable to assume similar waiver thresholds would eventually apply in Minnesota, if it assumed Section 404.  However, the EPA has indicated that their project review waivers in Minnesota would be based on an independent review of the Minnesota regulatory programs at the time the state applies for assumption and would not necessarily be the same as in Michigan, which has a 30+ year history of operation under Section 404 assumption.   

For the applications that EPA reviews, they coordinate with the USFWS and the COE of Engineers (for Minnesota, the St. Paul District).  The EPA has up to 90 days from receipt of the notice of application to respond to the state permitting authority.  They may provide conditions to include on the permit, or they may object to permit issuance.  If the EPA intends to comment on, provide recommendations or object to a permit application, they are to inform the state of their intent within 30 days of receiving the notice.  If so notified, the state may not issue the permit until they have either received the EPA comments or the 90-day comment period has elapsed.  If the EPA objects to an application or requires permit conditions, the state or any interested person has 90 days from receipt of the EPA comments to request the EPA to hold a public hearing.  If the state requests a hearing, the EPA must hold one; otherwise, it’s at EPA’s discretion.  There is no set timeframe by which the EPA must hold the hearing.  Following a public hearing, the EPA has an unspecified period to respond to the state and reaffirm, modify or withdraw their objection or permit requirements.  The state then has 30 days to either issue the permit (modified to address EPA’s concerns, if necessary), or to notify EPA that the state intends to deny the application.  If no public hearing is held, the state has 90 days from receipt of the EPA comments to either issue the permit (modified to address EPA’s concerns, if necessary), or to notify EPA that the state intends to deny the application.  If the state elects to issue the state permit over EPA’s objections, then a separate Section 404 permit from the COE would be required for the activity.

WCA permit applications that trigger EPA review will likely take longer for a permit decision than the normal 60 day timeframe required under M.S. 15.99.  The M.S. 15.99 time limit can be extended to 120 days, which wouldmay accommodate EPA review unless the EPA objects to the permit or requires permit conditions, which opens the door to a much longer process. The M.S. 15.99 statute contains provisions that extend the time limit for certain processes to occur, as required by state statute, federal law, or court order. [footnoteRef:11]   At this time, it’s unclear if EPA’s review of state permit applications under state Section 404 assumption would qualify under this provision or if delays associated with EPA review would result in default permit approvals under M.S. 15.99 (see Section 3.5.2).  In the event of a default approval (or if the state issues a permit prior to completion of the EPA review for other reasons),  a separate Section 404 permit issued by the COE would be needed for the activity, provided the affected water fell under CWA jurisdiction, which would be determined by the COE. However, delays due to EPA review likely would not result in default approvals under M.S. 15.99 due to M.S. 15.99 provisions that suspend the “clock” pending separate review of applications under federal law or by a federal agency.[footnoteRef:12]      [11:  M.S. 15.99, Subd. 3(d) and (e)]  [12: ] 


As far as the PWPP, the EPA 90-day review period does not conflict with the statutory goal of issuing permits within 150 days (for individual permits), but it is longer than the time it takes the DNR to actually issue most permits (see Figure __).   

It should be noted that state permits (WCA and PWPP) can be issued without waiting for completion of the required EPA review.  In that case however, a separate Section 404 permit issued by the COE would be needed for the activity.

· Endangered Species Act (ESA) coordination:  The EPA cannot waive their review for permit applications that have the potential to affect federally-listed threatened or endangered species or their critical habitat.  Both WCA and the PWWP have provisions for considering impacts to state-listed T&E species, which include most, but not all federally-listed species.  However neither WCA nor the PWPP include a requirement that permit applications be screened for listed species, state or federal.  If Minnesota assumed the Section 404 program, it is possible that the EPA and the USFWS would require some level of screening of WCA and PWPP permit applications to assess the potential for effects on federal threatened or endangered species and their critical habitat in Minnesota, which could affect permit review timeframes.  In Michigan, the Department of Environmental Quality conducts such screening as part of their Section 404 assumption responsibilities.  The recent listing of the northern long-eared bat as a federally threatened species could have a significant effect on this coordination process since this species is found virtually statewide and some form of consultation is currently occurring for nearly every Section 404 regulated activity that involves tree clearing.  See Section 3.6 for additional information.

· National Historic Preservation Act coordination:  Similar to endangered species (above), the EPA cannot waive review of permits involving discharges within sites identified or proposed under the National Historic Preservation Act.  If Minnesota assumed the Section 404 program, it is possible that the state permit programs would be required to conductincorporate some level of screening for potential impacts on historic/cultural sites, likely in coordination with the State Historic Preservation Office (SHPO).  Such screening would presumably focus on activities in or near known historic/cultural sites, or sites with characteristics suggesting a high probability of having historic/cultural significance.  If the screening process identifies potential impacts, additional coordination with the EPA would be required.  Coordination with applicable tribes would also likely occur for potential impacts on Indian cultural sites.  (This would be for off-reservation projects, since the state cannot assume the Section 404 program on reservations.)  The Michigan Department of Environmental Quality conducts such screening as part of their responsibilities under Section 404 assumption.

· Public notice/public hearing (33 CFR §233.33): States that assume the Section 404 program are required to provide public notice of all permit applications, possibly excepting authorizations granted under a state-issued general permit.  WCA and the PWPP both have some level of noticing requirements, although revisions will be necessary to comply with Section 404 assumption requirements.  However, of potentially more consequence to permitting timeframes is the fact that the public notice/review process must include a provision to allow anyone to request a public hearing on a permit application.  It’s up to the applicable state permitting authority to determine if a hearing is warranted, but in those cases where a hearing is held, the permitting timeframe could be extended. 
 
· Water quality certification:  Under Section 401 of the CWA, states have the opportunity to review Section 404 applications for compliance with state water quality standards.  If Minnesota assumes the Section 404 Program, the Section 401 certification process would be eliminated for activities for which there is no longer a federal Section 404 permit.  However, the PCA, which conducts Section 401 reviews, may wish to work with the other state agencies to develop a similar review/certification process for applying state water quality standards to state water/wetland permits (WCA and PWPP), at least for some categories and/or sizes of impact.  This process, if implemented, could affect current state permitting time frames.  Alternatively, state water quality standards could be incorporated into WCA and the PWPP to ensure the standards are being met.

Conclusion:  If Minnesota assumed the Section 404 program, the permitting timeframes associated with the applicable state permitting program (WCA and/or the PWPP) would become the sole controlling factor for most regulated activities (recognizing that the COE must retain jurisdiction over certain waters – see Section 3.2).  However, for a certain, as yet undetermined subset of activities for which EPA review would be required, the 90 day EPA review period (or longer if the EPA has objections) has the potential to delay permit issuance beyond what would normally occur under the state programs.  In addition, new or revised public notice requirements and additional coordination procedures that likely will have to be incorporated into the state permit processes to qualify for state assumption may also affect current WCA and PWPP permitting timelines, although it seems reasonable that these requirements could be accomplished within the current established timeframes.  Based on data provided by the St. Paul District COE (Section 3.8.2), it seems clear that activities that would otherwisecurrently require an standard individual Section 404 permit or, to some extent, a letter of permission (combined = 10% of the total authorizations issued from 2011 – 2015) would generally complete the permit process much faster under state Section 404 assumption.  Many projects that qualify for Section 404 general permits, which comprise the majority of authorized activities and have small impacts, would likely experience minimal or no improvement in overall permitting times.  Section 3.11 provides information on the experiences of other states that have assumed the Section 404 program related to permitting timeframes.
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