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1. Introduction
This report fulfills the requirements of Laws of Minnesota 2015, Special Session Chapter 4, Section 137 – Federal Clean Water Act Section 404 Permit Program Feasibility Study (Appendix A).  This law required the Minnesota Department of Natural Resources (DNR) and the Minnesota Board of Water and Soil Resources (BWSR) to, “. . . study the feasibility of the state assuming administration of the section 404 permit program of the federal Clean Water Act.”  The law identified eleven specific topics to be identified and analyzed in the study.  These are addressed in Section 3 of this report.

	1.1. Overview of Clean Water Act Section 404 Assumption
Section 404 of the federal Clean Water Act (CWA) regulates the discharge of dredged or fill material into waters of the U.S. (33 USC §1344).  It is the primary federal program regulating placement of fill material into rivers, streams, lakes and wetlands that are subject to federal jurisdiction for the purpose of maintaining the environmental quality of those waters and waters downstream.  In Minnesota (and in all states that have not assumed the program – see below) the Section 404 Program is administered by the U.S. Army Corps of Engineers with oversight by the U.S. Environmental Protection Agency (EPA).  

Section 404(g) of the CWA allows states or tribes to apply to the EPA to administer their own state/tribal regulatory program to meet Section 404 requirements, thereby eliminating the need for separate, federally-issued permits.  This process is known as Section 404 Program assumption.  The assumption process was created as part of the 1977 amendments to the CWA.  These amendments also included the establishment of congressional policy that the states implement the Section 404 permit program.[footnoteRef:1] [1:  33 U.S.C. § 1251(b)] 


As summarized in “Section 404 Program Assumption: A Handbook for States and Tribes” (Association of State Wetland Managers and the Environmental Council of States, 2011), when states or tribes assume the Section 404 Program: 
· The state or tribe agrees to conduct its own permit program in accordance with the requirements of the CWA and associated regulations. This means that the state or tribe may impose more stringent requirements, but not less stringent requirements (40 CFR 233.1(d)). Permits issued by an approved state/tribal program provide the necessary authorization under §404. The Corps suspends processing of federal permits (including Nationwide or Regional General Permits) in state/tribal §404 assumed waters. The state or tribe may adopt Nationwide Permits, or may develop its own General Permit categories for its program.  The state/tribe also assumes primary responsibility for enforcement of the CWA. An annual report of program activities is provided to the EPA.
· The EPA directly reviews permit applications defined in advance in a Memorandum of Agreement (MOA) with EPA, and may object to issuance of a permit where federal guidelines are not met, or if the permit is subject to an interstate dispute. The EPA review also provides for coordination with other federal programs, including the Corps, U.S. Fish and Wildlife Service (USFWS) and National Marine Fisheries Service (NMFS). Input from the EPA helps to ensure that baseline §404 requirements are consistently enforced on a national basis. A state/tribe cannot issue a permit under §404 if EPA objects to issuance of the permit and the state has not taken steps required by the EPA Regional Administrator to eliminate the objection. In addition, the EPA reviews the state’s annual program performance, and provides federal technical assistance. EPA also retains the right to take enforcement action on any §404 violation, although the primary responsibility for enforcement rests with the state/tribal §404 program.
· The Corps retains jurisdiction over waters which are, or could be, used as a means to transport interstate and foreign commerce, all waters subject to the ebb and flow of the tide, and wetlands adjacent to these waters (e.g. tidal waters, the Great Lakes and major river systems). This does not preclude operation of a state/tribal program in such waters, but such state permits do not provide §404 authorization. For a full description of the waters over which the Corp retains jurisdiction, please see “MOA with the Secretary of the Army” in the Special Topics section.
It’s important to understand that when a state assumes the federal Section 404 program, the state does not administer Section 404 and does not issue Section 404 permits.  Rather, the state issues permits under the state’s own regulatory program, which has been approved by EPA to meet Section 404 requirements.

The ASWM/ECOS handbook on state assumption also summarizes the potential and realized benefits from state assumption as well as the challenges and obstacles cited by the states:

Benefits of Section 404 assumption:
· Elimination of a high percentage of duplication in state/tribal and federal permitting programs
· Reduced costs for permit applicants, resulting from reduced duplication, as well as often faster state/tribal permit processes
· More effective resource management at the landscape/watershed level, drawing on localized expertise and integration of wetland management with other state or tribal land use management and natural resource programs
· Incorporation of state or tribal goals and policies into the overall permit process, and
· Improved consistency and stability in the regulation of dredge and fill activities across multiple levels of government.

Challenges and obstacles to Section 404 assumption:
· The need to meet §404 requirements with a parallel state or tribal program that regulates a wide range of waters – lakes, streams and wetlands – with stringent regulatory criteria
· Provision of a compliance and enforcement program consistent with the federal program
· Financial cost to the state or tribe
· Necessity of broad public and political support for this shared approach.

More recent challenges to state assumption include lack of clarity over waters that are not assumable by states or tribes (see Chapter 3.2) and federal Endangered Species Act coordination. 

To date, only two states (Michigan and New Jersey) have assumed the Section 404 Program.  Other states, including Minnesota on at least two previous occasions, and some tribes have investigated assumption, but none have submitted an application.  Section 3.11 and Appendix __ provide information on other states’ Section 404 assumption investigations.

	1.2. Water/Wetland Regulations in Minnesota
Alterations to lakes, rivers, streams and wetlands in Minnesota are regulated by a mix of programs administered by federal, state and local governments.  The main water/wetland regulatory programs in Minnesota are described briefly below.   For more information on these programs, see “Wetlands Regulations in Minnesota.”[footnoteRef:2]   [2:  Wetlands Regulations in Minnesota, v.2.  2016. Minnesota Board of Water and Soil Resources and Minnesota Department of Natural Resources.  Available at: http://www.bwsr.state.mn.us/wetlands/Wetlands_Regulation_in_Minnesota.pdf ] 

· Federal
· CWA Section 404 – Regulates the discharge of dredge or fill material into waters of the U.S.; administered by the COE with oversight by the EPA
· Section 10 of the Rivers and Harbors Act – Regulates structures and work in navigable waters; administered by the COE
· Wetland conservation provisions of the Federal Farm Bill (Swampbuster) – Not a true regulatory program, but imposes restrictions on wetland drainage as a condition of to mainretaining farm program benefits; administered by the U.S. Department of Agriculture’s Natural Resources Conservation Service and the Farm Services Agency
· Federal – State
· CWA Section 401 – Authorizes state agencies to impose conditions or prevent issuance of on Section 404 permits to ensure compliance with state water quality standards; administered by the Minnesota Pollution Control Agency (MPCA)
· State
· Public Waters Permit Program (PWPP) – regulates alterations to the course, current or cross section of public waters and public waters wetlands; administered by the DNR
· Water quality standards – regulates point source and non-point source discharges and physical alterations of wetlands.  Generally applied through other regulatory programs, such as National Pollutant Discharge Elimination System (NPDES) permits or Section 404 permits.  Administered by the MPCA. 
· State - Local Government
· Wetland Conservation Act (WCA) – regulates draining, filling, and in some cases excavation in all wetlands exclusive of public waters wetlands; administered by local governments with oversight from the BWSR.  Note: In state statute and rule, authorizations under WCA to impact wetlands are not referred to as “permits” – impacts are authorized under exemptions, no-loss determinations and wetland replacement plans.  However, for the purpose of simplicity, this report often generically refers to WCA authorizations as permits.
· Local Government – Some local governments (mostly cities and watershed districts/watershed management organizations) have wetland protection ordinances or rules.
Figure __ illustrates the jurisdiction of the various programs on a hypothetical wetlandswaterbody in Minnesota while Figure __ shows regulatory program jurisdiction over a variety of waters.  More information on the scope of jurisdiction for the various programs is provided in Chapter 3.3.
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Figure __.  Jurisdiction of the main federal and state water/wetland regulatory programs in Minnesota. Both the WCA and the Section 404 Program use the 1987 Corps of Engineers Wetland Delineation Manual to determine the regulated wetland boundary.  The Public Waters Permit Program regulates to the Ordinary High Water Level.  This example assumes the wetland is federally jurisdictional and has also been identified as a public water on the Public Waters Inventory. 
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Figure __.  Show a hypothetical landscape with a mix of waters/wetlands that are federally jurisdictional, public waters and WCA-onlyArea of Aitkin County showing all waters and wetlands.  Watercourses and light blue basins are public waters under DNR jurisdiction.  All other colored areas are WCA wetlands under local government jurisdiction.  Federal jurisdiction under the CWA would apply to most of the watercourses and to some of the waterbasins and wetlands, depending on their connection to navigable waters.  State water quality standards would apply to all waters shown.

The fact that nearly all waters/wetlands in Minnesota are regulated under state statutory authorities (independent of federal jurisdiction) is a key factor in the feasibility of Section 404 assumption.  However, see Section 3.5 regarding changes to existing Minnesota laws that would likely be needed to assume Section 404.

	1.3. Assumption Feasibility Study Process
As stipulated by the authorizing law, this study was conducted jointly by the DNR and BWSR.  Because the Minnesota Pollution Control Agency (MPCA) has a significant role in the federal regulatory process through CWA Section 401 state water quality certification, that agency was also included in planning and conducting the feasibility study.  The COE and the EPA were consulted as needed.  Consistent with the requirement of the authorizing law to involve stakeholders, invitations to participate in the study were sent to numerous organizations and associations representing various interest sectors, including agriculture, business/industry, environment/conservation and local government.  Based on the response, a general stakeholder list of over 90 individuals was developed.  From this list, a 15-member Core Feasibility Study Planning Group was formed, incorporating all of the main interest sectors, to allow for more manageable discussion.  The Project Work Plan, which is included in this report as Appendix __, provides additional detail on the study structure and stakeholders.

The Core Planning Group met four times to identify their goals, interests and concerns regarding Section 404 assumption, to learn more about the assumption process and requirements, to assist with developing the plan of study, and to provide feedback on study report drafts.  One of the meetings involved presentations from and questions/discussion with representatives from state agencies in Michigan and New Jersey that implement the assumed Section 404 program in those states, and from Oregon, which has investigated assumption over many years but has so far elected not to submit an application for assumption.   All stakeholders were invited to the meetings, and most meetings were attended by 15 – 30 stakeholders in addition to the Core Planning Group.  

Part (a)(7) of the feasibility law required an analysis of, “the estimated costs and savings that would accrue to affected units of government.”  To conduct this fiscal analysis, the BWSR contracted with Dr. Steve Taff, Professor Emeritus (retired), Department of Applied Economics, University of Minnesota.  In addition to analyzing the fiscal impacts of changes in regulatory responsibility on affected units of government, Dr. Taff evaluated the potential financial implications of Section 404 assumption on government units as permit applicants, generally for transportation projects.  




2. Background and Current Issues Related to Section 404 Assumption in Minnesota
This study is not Minnesota’s first investigation of Section 404 assumption.  State agencies and the legislature have taken various actions related to assumption dating back to at least 1989.  This section describes prior activities in the state related to assumption and characterizes the current interests and expectations of Minnesota stakeholders regarding wetland/water permitting, which were instrumental in passing the law requiring the current study.

2.1. Previous Actions Related to Section 404 Assumption in Minnesota 
The first clearly documented activity pertaining to Section 404 assumption in Minnesota was a feasibility study conducted by the DNR in 1989.[footnoteRef:3]  One of the main findings of the study was that assumption would have cost the state at least $1 million per year beyond the then-current state expenditure on wetland regulation.  However, this study was conducted prior to passage and implementation of the Minnesota Wetland Conservation Act (WCA), which greatly expanded state regulation of wetlands.  [3:  Minnesota Department of Natural Resources, Division of Waters, August 31, 1989, State of Minnesota Section 404 Assumption Feasibility Study as Pursuant to U.S. EPA Agreement Grant No. X-814966-01-0, Federal Catalog No. 66-505.] 


When the Wetland Conservation Act was passed in 1991, it contained several provisions regarding §404 assumption (Minn. Laws 1991, Chapter 354, Article 9).  Section 1 of Article 9 established authority for the DNR to adopt rules “as necessary to obtain approval” for assumption.   That provision has since beenwas amended in 1996, but remains in statute:
Minnesota Statutes 103G.127 PERMIT PROGRAM UNDER SECTION 404 OF FEDERAL CLEAN WATER ACT.  Notwithstanding any other law to the contrary, the commissioner, with the concurrence of the Board of Water and Soil Resources and the commissioner of agriculture, may adopt rules establishing a permit program for regulating the discharge of dredged and fill material into the waters of the state as necessary to obtain approval from the United States Environmental Protection Agency to administer the permit program under section 404 of the federal Clean Water Act, United States Code, title 33, section 1344. The rules may not be more restrictive than the program under section 404, or state law, if it is more restrictive than the federal program.

Section 3 of Article 9 of WCA was more direct:
Subd. 2 [INTENT.]  The legislature intends that as expeditiously as possible the state obtain approval from the administrator of the United States Environmental Protection Agency to administer the section 404 program in this state.

Subd. 3 [REQUIREMENTS.] (a) By February 1, 1993, the commissioner of natural resources shall:
(1) Adopt rules under section 1 that provide adequate authority for administering the section program; and
(2) After consulting with the attorney general, report to the environment and natural resources committees of the legislature on existing laws that are inconsistent with the authority necessary for administering the section 404 program.
(b) By March 1, 1993, the governor shall make the submission to the administrator of the United States Environmental Protection Agency required in United States Code, title 33, section 1344(g), to obtain authority to administer the section 404 program

Accordingly, in 1993 the DNR prepared and submitted to the legislature a report, “Assumption of the Section 404 Program” (February 1, 1993, MnDNR, Division of Waters). The report noted that FY92-93 state budget reductions precluded development of rules that would allow §404 assumption.  The report also detailed five areas of concern:
(1) Single state agency needed to assume the §404 program:  Communication received from USEPA suggested that the WCA framework of implementation by local governments would not likely be approved for §404 assumption.
(2) WCA exemptions subject to §404 provisions:  Many of the activities exempted under WCA were not exempt under §404.
(3) Wetland definition:  Communication received from USEPA indicated that the state definition of “wetland” was not entirely consistent with that of the Clean Water Act.
(4) Ditch maintenance:  Assumption of §404 would require that the state regulate ditch maintenance activities that were exempt under state law.
(5) Cost of implementation:   Cited previous cost estimates and noted that no federal funds were available for implementation.
Minnesota Laws 2000, Chapter 382, Section 19 directed BWSR and the DNR to produce a report to the legislature on improving wetland regulatory programs.  The final report[footnoteRef:4] contains the following under the heading of “Ideas for Future Short Term Action:” [4:  Wetland Regulations Legislative Report, January 12, 2001] 

“3.  Start the process of state 404 Assumption (and Federal Farm program delegation to the state via contract) to achieve greater regulatory simplification.”

No specific actions were taken to implement that “idea,” although a number of other measures were implemented through subsequent legislation and agency policies to simplify and consolidate state wetland regulation.

In 2012, another statute provision was enacted authorizing adoption of rules to assume the §404 program, but with BWSR having the lead rather than the DNR:
Minnesota Statutes 103G.2375 ASSUMPTION OF SECTION 404 OF FEDERAL CLEAN WATER ACT.
Notwithstanding any other law to the contrary, the Board of Water and Soil Resources, in consultation with the commissioners of natural resources, agriculture, and the Pollution Control Agency, may adopt or amend rules establishing a program for regulating the discharge of dredged and fill material into the waters of the state as necessary to obtain approval from the United States Environmental Protection Agency to administer, in whole or part, the permitting and wetland banking programs under section 404 of the federal Clean Water Act, United States Code, title 33, section 1344. The rules may not be more restrictive than the program under section 404 or state law.

Note that, as compared to Minn. Stat. § 103G.127, the above authority granted to BWSR does not allow for the adoption of rules more restrictive than state law, which would preclude Section 404 assumption without changes to state statute.

Also in 2012, the Executive Director of BWSR sent a letter to Congressman Bob Gibbs, Chairman of the House Subcommittee on Water Resources and Environment, which had held a hearing on state assumption (Appendix __).  The letter contained four main recommendations:
1. Remove barriers to §404 assumption
2. Allow for formal recognition of state programs
3. Allow for partial assumption
4. Provide federal funding for implementation
Congress has not taken any action to date as a result of that hearing, although sporadic conversations about revisions to §404 assumption requirements continue at the federal level. 
This study is the result of a law passed in 2015 (Appendix A) in response to renewed interest in state assumption of the Section 404 Program by segments of the regulated community.


	2.2. Current Stakeholder Interests and Expectations
At the first Core Study Group/Stakeholder meeting, the participants were asked to identify their expectations for the feasibility study and their desired outcomes relating to wetland/water permitting in the state.  The responses can generally be characterized along two main themes: 1) efficient and timely permitting that is well coordinated between state and federal programs (less redundancy), and 2) effective protection of water/wetland resources.  Some respondents objected to the requirement to obtain two permits, federal and state, for the same resource impact (see Figure _ illustrating regulatory program jurisdictions in Minnesota).  Others cited published studies suggesting that redundant federal and state permitting programs leads to more effective regulation and better resource protection (see Section 3.4).  However, there was little disagreement that the permit process should result in timely permit decisions. Stakeholders who apply for permits emphasized reducing permit delays, while other stakeholders emphasized the value of checks and balances in the Section 404 process to help ensure effective protection of water/wetlands resources.   In that regard, a number of stakeholders who regularly apply for permits perceived that the federal Section 404 process often results in unnecessary permitting delays compared to state permit programs (WCA and the Public Waters Permit Program).  A key factor in pursuing state assumption for these stakeholders was the potential for reducing or eliminating lengthy permitting timeframes delays.  The potential effects of assumption on permitting timeframes is analyzed in Section 3.8.  Section 3.9 describes a variety of alternatives to assumption that would, to varying degrees also address the main interests expressed by stakeholders.
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