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3. Required Study Elements
This chapter of the Section 404 Program Assumption Feasibility Study Report addresses each of the eleven topics identified in the law requiring the study.

3.6. New agency responsibilities for implementing federal requirements and procedures that would become the obligation of the state under assumption, including the staff and resources needed for implementation

Revised WCA responsibilities and workload -- The most significant change required for Minnesota to assume the Section 404 program would be restructuring WCA to assign the primary permit processing and decision role to a state-level agency, as opposed to the current, local government-led process (see Section 3.5.1).  The most feasible scenario is to assign this responsibility to BWSR.  Specifically, BWSR would be responsible for accepting WCA applications, issuing public notices and making permit decisions.  It would be desirable, and potentially possible via a state-issued general permit, for local governments to continue to handle some aspects of the permit process.  But under any restructuring scenario, it’s certain that BWSR would experience significant new workload.  BWSR estimates that 25 to 30 additional FTEs would be needed to handle the new permitting responsibilities.  This estimate is based on a scenario where BWSR would be responsible for permitting, but would establish a general permit under which LGUs could review and approve certain categories of permits.  These positions would be located throughout the state to optimize access for permit applicants and minimize travel time to project locations.  Some positions may need to be located in areas where there are no current BWSR offices, which may incur additional costs (co-location with DNR or SWCD offices is a possibility, but would still incur costs).  Developing and implementing an on-line application system that would also address noticing and reporting requirements would greatly facilitate this scenario, but would also incur additional costs.[footnoteRef:1]  Additional information on the monetary consequences of these changes is in Section 3.7. [1:  The DNR already operates an on-line permitting system (Minnesota Permitting and Reporting System -MPARS) for the PWPP, which could potentially be modified to also process WCA applications.] 


As discussed in Section 3.5.3, some of the current WCA exemptions may need to be revised for Minnesota to assume the Section 404 program.  If any of the identified exemptions are eliminated or their acreage thresholds reduced, more wetland replacement plan applications will be submitted, causing increased workload, probably for BWSR staff (see above).  Another possible revision to the WCA exemptions that may result from Section 404 assumption would be to institute a reporting requirement for landowners exercising an exemption to ensure compliance with other federal requirements (Endangered Species Act, National Historic Preservation Act) and for programmatic accounting.  Reviewing and reporting on such notices would also increase workload over existing circumstances.  Because landowners are not currently required to report their use of WCA exemptions, there is limited data on which to base projections of workload changes. 

Endangered Species Act (ESA) coordination – Under state assumption of the Section 404 program, the EPA has responsibility for reviewing permit applications made under the state regulatory programs, although the EPA may waive their review for certain categories of applications.  (In Michigan, where the state has assumed Section 404, the EPA reviews only about 2% of state permit applications.)  However, EPA cannot waive their review of projects that may affect federally-designated threatened or endangered species, or their critical habitats.  Minnesota is home to several federally-listed species, some of which also have designated critical habitats in the state (Table __).  Although most regulated projects are not likely to adversely affect these species, a few of the species are water-dependent or associated with wetland habitats. To avoid the need for the EPA to review all state permits to screen for potential listed species impacts, it’s more practical for such screening to be done as part of the state permitting process.  Applications flagged as having potential impacts on listed species or critical habitat can then be forwarded to the USFWS and the EPA for further coordination.  The Michigan Department of Environmental Quality and the New Jersey Department of Environmental Protection, through consultation with the EPA and the USFWS, has developed such a screening process as part of their state permit reviews under Section 404 assumption. 

Table __.  Species in Minnesota listed under the federal Endangered Species Act
	Species
	Federal Status
	Designated Critical Habitat
	Minnesota Statusa

	Mammals

	    Canada lynx (Lynx canadensis)
	T
	X
	SC

	    Gray wolf (Canis lupus)
	T
	X
	NL

	    Northern long-eared bat (Myotis septentrionalis)
	T
	
	NL

	Birds

	    Piping plover (Charadrius melodus) – Great Lakes 
	E
	X
	E

	    Piping plover (Charadrius melodus) – N. Great Plains 
	T
	
	E

	    Rufa red knot (Calidris canutus rufa)
	T
	
	NL

	Fish

	    Topeka shiner (Notropis topeka)
	E
	X
	NL

	Insects

	    Dakota skipper (Hesperia dacotae)
	T
	X
	E

	    Karner blue butterfly (Lycaeides melissa samuelis) 
	E
	
	E

	    Poweshiek skipperling (Oarisma poweshiek)
	E
	X
	E

	Mussels

	    Higgins eye pearly mussel (Lampsilis higginsii)
	E
	
	E

	    Sheepnose (Plethobasus cyphyus)
	E
	
	E

	    Snuffbox (Epioblasma triquetra)
	E
	
	E

	    Spectaclecase (Cumberlandia monodonta)
	E
	
	E

	    Winged mapleleaf (Quadrula fragosa)
	E
	
	E

	Plants
	
	
	

	    Minnesota dwarf trout lily (Erythronium propullans)
	E
	
	E

	    Leedy's roseroot (Rhodiola integrifolia ssp. leedyi)
	T
	
	E

	    Prairie bush clover (Lespedeza leptostachya) 
	T
	
	T

	    Western prairie fringed orchid (Platanthera praeclara)
	T
	
	E

	a Status under the Minnesota Endangered Species Act (M.S. 84.0895)
E – Endangered, T – Threatened, SC – Special Concern, NL – Not Listed


 
Both WCA and the PWWP have provisions for considering impacts to state-listed T&E species, which include most, but not all federally-listed species.  However neither program includes a requirement that permit applications be screened for potential impacts on listed species, state or federal.  Under state assumption of Section 404, such screening would be required, at least for some categories of projects and in certain locations, and would likely become a state responsibility.  There are several options for assigning this responsibility.  The primary tool for screening applications is the Minnesota Natural Heritage Information System (NHIS), a database maintained by the DNR containing known locations of listed species (federal and state).  Consequently, the DNR would be a likely candidate for conducting the screening.  However, the DNR can issue NHIS licenses to other agencies.  Therefore, the screening responsibility for WCA applications could be assigned to BWSR, since they would likely be the point of application for WCA applications under state Section 404 assumption.  Additional staffing would be required to conduct the screening, either at the DNR or split between DNR and BWSR -- up to 1.0 FTE depending on the number of applications designated as needing screening.  Assuming that local governments would continue to have some role in WCA permitting, the screening process could also be assigned to them.  The additional workload in that case would be highly distributed, making it difficult to estimate the need for additional staff.  It may be possible to accomplish some level of screening by linking a proposed on-line application system to the NHIS.
 	
National Historic Preservation Act Coordination – Similar to the Endangered Species Act requirements, the EPA cannot waive their review of state permit applications involving activities within sites identified or proposed under the National Historic Preservation Act.  If Minnesota assumed the Section 404 program, it’s likely that the state permit programs (WCA and the PWPP) would be required to conduct some level of screening for potential impacts on historic/cultural sites, in coordination with the State Historic Preservation Office.  The Michigan Department of Environmental Quality conducts such screening as part of their responsibilities under Section 404 assumption.  If assigned to a state agency (DNR or BWSR), an estimated additional 0.25 FTE would likely be needed.

Water quality certification -- The PCA’s workload in reviewing and certifying permit applications for compliance with state water quality standards (see Section 3.8.3), would not necessarily change solely as a result of Minnesota assuming the Section 404 program.  The process could change, in that the PCA may work with BWSR and the DNR to provide water quality certification and permit conditions for WCA applications and PWWP permits, rather than to the Corps (for projects for which the Corps does not retain jurisdiction).  State assumption may indirectly influence the PCA’s workload, as PCA may elect to review categories of state permit applications that would be more or less than what they currently review via the Section 404 process, but that would be at their discretion.

Reporting requirements – A state that has assumed the Section 404 program is required to submit an annual report to the EPA as follows:
“The Director (state agency) shall submit to the Regional Administrator (EPA) within 90 days after completion of the annual period, a draft annual report evaluating the State’s administration of its program identifying problems the State has encountered in the administration of its program and recommendations for resolving these problems. Items that shall be addressed in the annual report include an assessment of the cumulative impacts of the State’s permit program on the integrity of the State regulated waters; identification of areas of particular concern and/or interest within the State; the number and nature of individual and general permits issued, modified, and denied; number of violations identified and number and nature of enforcement actions taken; number of suspected unauthorized activities reported and nature of action taken; an estimate of extent of activities regulated by general permits; and the number of permit applications received but not yet processed.” (40 CFR §233.52)

This responsibility would likely fall to BWSR, with input from the DNR on PWPP activities.  Tracking the state regulatory activities, preparing the annual report, along with other on-going coordination with EPA on assumption-related aspects of administering the state programs is estimated to require an additional 1.0 FTE between BWSR and the DNR.  An operational on-line permit application system for WCA authorizations, as mentioned previously, would assist with the reporting requirements under state assumption and may reduce the staffing requirements.


