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3. Required Study Elements
This chapter of the Section 404 Program Assumption Feasibility Study Report addresses each of the eleven topics identified in the law requiring the study.

	3.1. Federal requirements for state assumption of the 404 program  
 The procedures and requirements for states to assume the Section 404 Program are found in the Code of Federal Regulations, Title 40, Chapter 233 (40 CFR 233), which is included in this report as Appendix __.  The most notable provisions are summarized below.  Section 3.5Additional details and guidance can be found in a 2011 handbook on Section 404 assumption published by the Association of State Wetland Managers and the Environmental Council of the States, which included as Appendix __ of this report.  Section 3.5 of this report addresses areas where current State of Minnesota regulatory provisions are not consistent with the federal requirements for state assumption.
· Comprehensive jurisdiction and regulation – States assuming the Section 404 Program must have independent regulatory jurisdiction (derived from state authority) over all waters that would be regulated under the CWA, except waters for which the COE must retain jurisdiction under §404(g)(1) of the Act (see Sections 3.2 and 3.3).  States must regulate all discharges of dredged or fill material into those waters, other than discharges specifically exempted from Section 404,[footnoteRef:2] i.e., “partial assumption” is not allowed.  The federal requirements stipulate that the state regulatory program may be more “stringent” or have a broader scope, but may not be less “stringent” than the federal program. Where an approved state program has a greater scope than required by federal law, the additional coverage is not part of the federally approved program and is not subject to federal oversight or enforcement.   (40 CFR §233.1) [2:  see 40 CFR §232.3 for Section 404 exemptions] 

· State agency administration – The federal requirements for state assumption are based on administration of the state regulations by a state-level agency or agencies.  State permit decisions and other aspects of program administration are to be the responsibility of the “State Director,” defined as, “the chief administrative officer of any State or interstate agency operating an approved program, or the delegated representative of the Director. If responsibility is divided among two or more State or interstate agencies, Director means the chief administrative officer of the State or interstate agency authorized to perform the particular procedure or function to which reference is made.” (40 CFR §233.2)  This has implications for Minnesota because WCA is administered by local governments with BWSR oversight.   In response to inquiries made specifically for this study, EPA officials from EPA Region 5 (which encompasses Minnesota) and EPA Headquarters, including an EPA staff attorney confirmed that program administration and permit decisions by local government officials do not comply with the federal requirements for Section 404 program assumption.
· Application process for state assumption – A state application to assume the Section 404 Program is submitted to the appropriate EPA Regional Administrator.  In Minnesota’s case, this would be the administrator of EPA Region 5 in Chicago.  The application package consists of the following (40 CFR §233.10 - 14):
· A letter from the governor requesting program approval.
· A complete description of the state regulatory programs to be approved.  Under the current regulatory structure in Minnesota, these would be the Public Waters Permit Program[footnoteRef:3], the Wetland Conservation Act[footnoteRef:4] and Permit to Mine Program.[footnoteRef:5] [3:  Minn. Statutes 103G and Minn. Rules Chapter 6115]  [4:  Minn. Statutes 103A, 103B, 103F, 103G and Minn. Rules Chapter 8420]  [5:  Minn. Statutes 93.44 to 93.51 and Minn. Rules Chapters 6130 and 6132 ] 

· A statement from the attorney general that applicable state laws and regulations provide adequate authority to implement a qualifying program(s).
· A Memorandum of Agreement between the state and the EPA Regional Administrator specifying certain implementation details, including general state and federal responsibilities, classes of permit applications that are waived from EPA review, state reporting on program implementation, and compliance monitoring and enforcement responsibilities.  
· A Memorandum of Agreement between the state and the Secretary of the Army (acting through the Corps of Engineers) identifyingthat identifies which waters the Corps will retain jurisdiction over, describesing procedures for transferring pending Section 404 permit applications to the state, and provides a plan for state implementation of any general permits currently issued by the Corps.
· Copies of all applicable state statutes and regulations.
[bookmark: _GoBack]Upon receipt of a complete application, the EPA undertakes a review process involving other federal agencies (COE, USFWS, National Marine Fisheries Service) and the public.  The EPA must make a decision to approve or disapprove within 120 days of receiving a complete application, unless extended by mutual agreement with the state (40 CFR §233.15).  The EPA has determined that a decision on a state application for Section 404 assumption does not constitute a major federal action affecting the environment that would require preparing an Environmental Impact Statement under the National Environmental Policy Act (see discussion below).  Similarly, the EPA has determined that decisions on state assumption applications do not require Section 7 consultation under the Endangered Species Act (see discussion below).  If Minnesota elected to pursue assumption of the Section 404 Program, responsibility for preparing/compiling the application package would presumably fall to BWSR and/or the DNR, as the agencies administering the main applicable state regulatory programs.  The application process, including the required statute and rule revisions (see Chapter 3.5) would require a dedicated state staff position and would take at least two years to complete.
· Indian lands/Federal lands – States do not assume Section 404 administration on Indian lands.  The Corps of Engineers retains administration of the Section 404 Program on all lands within the exterior boundaries of Indian reservations (unless the Tribe has itself assumed the Section 404 Program) (40 CFR §233.1). Also, Tribes that qualify for “Treatment as a State” under the CWA have certain authorities and consultation rights regarding off-reservation projects and on land owned by non-Indians within the external boundaries of a reservation {33 U.S.C §1341(a)(2)} .  Implications of state assumption on Indian lands are discussed further in Section 3.2.24.  States also do not assume Section 404 administration on federal lands, which in Minnesota includes national forests, national parks and national wildlife refuges, including waterfowl production areas.
· Federal review of state permits – When a state assumes the Section 404 Program, the EPA has responsibility for reviewing permit applications submitted under the applicable state regulatory program(s) and for coordinating with other federal agencies (U.S. Fish and Wildlife Service and the Corps of Engineers).  The EPA may waive their review requirement for certain categories of permit applications, which is to be described in a Memorandum of Agreement executed between the EPA and the state.[footnoteRef:6]  For permit applications for which the EPA has not waived their review, the EPA has 90 days to review the application and respond to the state.  The EPA may submit comments and recommendations and may also object to permit issuance or require permit conditions.  If the EPA objects to a permit or requires permit conditions, the state permit decision must ultimately satisfy the EPA’s concerns, following specifiedestablished coordination/resolution procedures, including the possibility of a public hearing.  If the EPA’s concerns are not addressed in the state permit decision to the EPA’s satisfaction, the applicant must obtainapply for a separate Section 404 permit through the Corps of Engineers (40 CFR §233.50 – 51).  In such cases, the COE would first determine if the state permit applies to waters that are jurisdictional under the CWA.  If not, a separate Section 404 permit would not be required. [6:  For Michigan, a state which has assumed the Section 404 Program and which is in the same EPA region (Region 5) as Minnesota, the EPA has waived their review of all permit applications involving less than an acre of wetland/water impact and less than 1,000 ft. of stream.  There is no assurance that similar limits would apply to Minnesota under state assumption.] 

· Public notice requirement – For each permit application received, a state that has assumed the Section 404 Program must send a public notice to the following specified parties, providing a reasonable period of time for submitting comments.  :
· The applicant; 
· Any agency with jurisdiction over the activity or the project site, whether or not the agency issues a permit;
· Owners of property adjoining the property where the regulated activity will occur;
· All persons who have specifically requested copies of public notices;
· Any State (or Tribe) whose waters may be affected by the proposed discharge
A notice for each permit must also be provided by some other manner aimed at covering the project area affected by the proposed project, such as publication in a local newspaper.  It’sAlthough the federal regulations refer to mailing public notices and publication in a newspaper,  possible that email distribution and/or some form of internet-based publication may meet thisthese requirements (40 CFR §233.32).
· Changes to state laws and rules – Once a state has assumed the Section 404 Program, any subsequent changes to the applicable state regulatory programs may trigger a re-evaluation of the program by the EPA.  Any changes to federal regulations may require states that have assumed the Section 404 Program to revise their state authorities to maintain consistency (40 CFR §233.16).
· Enforcement – States assuming the Section 404 Program must have enforcement authority to (40 CFR §233.41): 
· immediately restrain unauthorized activities;
· enjoin any threatened or continuing violations;
· recover civil penalties and seek criminal remedies at specified dollar amounts, although the EPA may approve a state program that lacks authority to recover the specified amounts if the program incorporates, “an alternate, demonstrably effective method of ensuring compliance which has both punitive and deterrence effects.” 
· Annual Report to EPA – A state that has assumed the Section 404 Program must submit an annual report to the EPA Regional Administrator evaluating the state’s administration of its regulatory program(s), including identifying problems and providing recommendations for solutions.  The report must address the following (40 CFR §233.52): 
· an assessment of the cumulative impacts of the state’s permit program(s) on the integrity of state-regulated waters;
· identification of areas of particular concern and/or interest
· the number and nature of individual and general permits issued, modified, and denied;
· number of violations identified and number and nature of enforcement actions taken;
· number of suspected unauthorized activities reported and nature of action taken;
· an estimate of extent of activities regulated by general permits;
· the number of permit applications received but not yet processed.
Questions have been raised in Minnesota and elsewhere about the application of the National Environmental Policy Act (NEPA) and the Endangered Species Act (ESA) to state applications for Section 404 assumption.[footnoteRef:7]  Specifically, does the EPA decision to grant or deny a state assumption application constitute a major federal action affecting the environment, thus requiring review under NEPA (environmental assessment or environmental impact statement)?  Similarly, does the EPA decision on a state application for assumption have the potential to affect federally listed threatened or endangered species and therefore require consultation with the U.S. Fish and Wildlife Service under Section 7 of the ESA?  According to the EPA, the answer to both of these questions is no.  Regarding NEPA, an EPA representative responded to this question by reporting that the decision to grant or approve a state assumption application does not, on its own, have any effect on the environment and is therefore not subject to NEPA review.[footnoteRef:8]  As far as the ESA, the EPA assistant administrator, in a letter (12/27/2010) to the Environmental Council of the States and the Association of State Wetland Managers explains that if a state applies to assume the Section 404 program and the state program meets the applicable requirements, then under the assumption regulations EPA has no discretion in their decision – they must approve the application.  Therefore, approval is not a “discretionary federal action” subject to Section 7 consultation under the ESA. [7:  The discussion here is focused only on the application of these federal laws to the process of a state or tribe applying to assume the Section 404 program.  The application of federal laws, including other laws such as the National Historic Preservation Act to state permits after a state has assumed Section 404 is discussed in several other sections of this report.]  [8:  Personal communication, Kerryann Weaver, EPA Region 5, Chicago] 

5

